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IN THE 


United States Court of Appeals 

District of Columbia 


No. 9568 


BETTY A. STINSON, Appellant 
v. 

NEW YOEK LIFE INSURANCE COMPANY, 
a corporation, Appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT. 


Jurisdictional Statement. 

The complaint in the District Court was for recovery of 
the face amount of an insurance policy. The District Court 
of the United States for the District of Columbia had juris¬ 
diction under the District of Columbia Code, 1940, Title 11, 
Section 306. The plaintiff is an adult citizen of the United 
States and a resident of the District of Columbia and the 
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defendant is a corporation incorporated under the laws of 
the State of New York. The amount in controversy, ex¬ 
clusive of interest and costs, is in excess of Three Thousand 
Dollars. This Court has jurisdiction to review the judg¬ 
ment under the District of Columbia Code, 1940, Title 11, 
Section 101, and the United States Code, Title 28, Section 
225. 


Statement of Case. 

The appellant hied a complaint for recovery of the face 
amount of insurance policy No. 18,281,971, issued by appel¬ 
lee, on November 24, 1942, to Jack L. Stinson, deceased 
husband of appellant, who was then thirty years of age 
and a Major in the Quartermaster Corps of the United 
States Army, stationed at Camp Lee, Virginia. The com¬ 
plaint averred that under the terms of the policy the in¬ 
surer agreed to pay, upon receipt of due proof of the death 
of the insured, to appellant, or in the event of her prior 
death, to insured’s mother, the sum of Ten Thousand Dol¬ 
lars, and that insured died on October 2, 1945 by falling 
from a window at Hotel duNord, Place Drouet d’Erlon, 
Reims, France, and that all premium payments of the in¬ 
surance policy were at that time current, and that all terms, 
covenants and conditions required to be performed by the 
insured had been performed. It further averred that ap¬ 
pellant, on or about January 5, 1946, in manner and form 
prescribed by insurer, duly presented proof of death of 
the insured and applied for payment of the face amount of 
the policy. It was further averred that appellee, upon re¬ 
ceipt of said proof of death and application for payment, 
refused and continued to refuse to make such payment. The 
appellee filed an answer in which the allegations as to 
jurisdiction, issuance of the policy, payment of premiums, 
proof of insured’s death and application for payment were 
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admitted. Appellee raised as a complete defense, to all 
except a restricted recovery, which involved a return of 
the premiums with interest thereon, certain War and Avia¬ 
tion Clauses contained in the policy, a copy of which was 
attached to the answer. 

The pertinent language on which appellee relied was as 
follows: 

“The only amount payable under this policy shall be 
the restricted amount hereinafter defined if the death 
of the insured shall occur under the circumstances set 
forth in any one or more of the following clauses: (1), 
(2), (3), or (4), namely 

(1) Outside the Home Areas while the insured is in 
the military or naval forces of any country engaged in 
war; 

• * • * # 

Said restricted amount shall be a sum equal to the 
premiums which shall have fallen due hereunder prior 
to the date of death of the insured and been paid to and 
received by the Company, together with compound in¬ 
terest at the rate of three per cent per annum, plus 
the reserve on any outstanding dividend additions, and 
any outstanding dividends, including dividend de¬ 
posits, and less any indebtedness hereon. 

Wherever used in this policy, 

‘Home Areas’ means the forty-eight states of the 
United States of America, the District of Columbia, 
the Dominion of Canada and Newfoundland; 

‘War’ includes undeclared war.” 

The appellee admitted liability for a restricted amount of 
$880.59 and tendered that sum and the tender was refused. 

Appellant, pursuant to Rule 33, Federal Rules of Civil 
Procedure, filed interrogatories to determine whether the 
appellee had continued, after the surrender of Japan, to 
write into its new policies of insurance the same conditions 
relating to war and aviation, and also to learn, provided 
that practice had been discontinued, the date of discontinu- 
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ance. Appellee objected to the interrogatories and the ob¬ 
jection was sustained. 

Appellee then filed a motion for summary judgment un¬ 
der Rule 56 of the Federal Rules of Civil Procedure, con¬ 
tending that there was no genuine issue as to any material 
fact and that appellee as a matter of law was entitled to 
judgment. Agreeing that no material fact was in dis¬ 
pute, appellant filed objections to appellee’s motion, to¬ 
gether with her own motion for a summary judgment. By 
agreement the twx> motions were jointly considered and af¬ 
ter argument the Trial Justice, by memorandum decision, 
granted appellee’s motion for summary judgment and de¬ 
nied appellant’s motion for summary judgment, but award¬ 
ed her the restricted amount of $SS0.59 with interest. Judg¬ 
ment was entered in accordance with that decision and from 
this judgment this appeal is taken. 

Statement of Points. 

1. The Court erred in refusing answers to appellant’s 
interrogatories as to whether insurer was still protecting 
its policies with war and aviation clauses and as to the 
date that practice had been discontinued. 

2. The Court erred by failing to follow the general rule 
of law which particularly favors indemnification in con¬ 
tracts of insurance that involve military or naval ser¬ 
vice. 

3. The Court erred in giving force and effect to a re¬ 
stricting clause which is repugnant to the primary obliga¬ 
tion of the contract and is not so clear and free from am¬ 
biguity as to permit no other construction. 

4. The Court erred by failing to construe the contract 
according to the plain and ordinary sense and meaning of 
the terms which the parties used. 
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5. Tlie Court erred in failing to recognize the connota¬ 
tions of the word “engaged.” 

6. The Court erred in construing the President's an¬ 
nouncement, made in December, 1946, of the cessation of 
hostilities to mean that hostilities had not ceased until the 
date of that announcement 

7. The Court erred in using the technical definition of 
4 ‘the period of war,” rather than the plain and generally 
accepted definition as used in business papers, and also by 
failing to distinguish between “the period of the war” and 
“engaged in war.” 

8. The Court erred in holding that the language of the 
restricting clause was free from ambiguity. 

9. The Court erred in granting appellee’s motion for a 
summary judgment. 

10. The Court erred in denying appellant’s motion for a 
summary judgment. 

Summary of Argument. 

Research fails to discover any adjudicated case which in¬ 
volved an insurance policy containing language that is on 
all fours with that of the controverted clause in the case at 
bar. There are a plenitude of cases holding that where a 
policy seeks to exempt insurer from liability for death while 
insured is in the military or naval forces, the insured at the 
time of his death must have been performing duties which 
were incidents of such service, or that death must have been 
the proximate result of his having been so engaged. The 
controlling factor in the instant case is the word “engag¬ 
ed.” 

The general purpose of the contract was to insure the 
life of the insured against the ordinary hazards thereof, 
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and the contract must be interpreted in the light of its gen¬ 
eral purpose. 

The plain and ordinary sense and meaning of the terms 
which the parties used must govern the construction of the 
contract of insurance. The word “engaged” has various 
connotations and since it was used in a military sense in 
this contract, a military definition must be applied. The 
technical definition of the “period of war” should not be 
applied to the construction of a business paper in which 
there were used terms and phrases having a totally differ¬ 
ent meaning if used in a non-technical sense, and especially 
so since the parties were not at arms length in this respect. 

Official announcement of the cessation of hostilities was 
delayed for political and economic reasons, and the period 
between the capitulation of our enemies and the signing of 
the peace treaties is being used for negotiation and settle¬ 
ment of terms. It is not a period of actual war. The Presi¬ 
dent’s prolongation of his war powers, and the delaying 
tactics of our former enemies or allies must not be seized 
upon to furnish technical avoidance of insurer’s liability. 

In case of doubt, especially in construing a limitation 
incident to military service, indemnification ought to be 
most strongly favored. 

By reason of ambiguity the limiting conditions ought to 
be most strongly construed against the insurer. 

Argument. 

I. 

We are without an exact precedent. Most cases involving 
the controverted issue arose as the result of World War I 
and deaths occurring from the influenza epidemic of 1918- 
1919. A few involved deaths by accident not connected with 
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the perils of combat. The Courts have recognized a diver¬ 
sity in the holdings, arising not from diversity of opinion, 
but from differences in the wording of the policies. 

Falling roughly into two groups, one line of cases appears 
to hold that the status of the insured as a soldier or sailor 
is determinative, and the other line to hold that the result 
or cause of death determines. In the first class of cases in 
which the language of the policies clearly showed that the 
insurers had intended to guard against any cause of death 
for all of the time that the insured were in the services, the 
Courts have pretty uniformly upheld insurers in denying 
their liability. 

The following cases in which denial of liability has been 
upheld fall into the first group. In each case the language 
of the exempting clause was unambiguous and readily inter¬ 
preted to mean that insurers had sought to protect against 
the hazards of death for the whole time of insureds’ mili¬ 
tary or naval status, regardless of the cause of death: 

Coxe v. Employers’ Liability Assur. Corp., 2 KB 
629; 

Ruddock v. Det. Life Ins. Co., 209 Mich. 638, 177 
N. W. 242; 

Olson v. Grand Lodge (N. D.), 184 N. W. 7, 15 A. 
L. R. 1270; 

LaRue v. Ins. Co., 68 Ivans. 539,75 Pac. 494; 

Miller v. Ill. Bankers Life, 138 Ark. 442, 212 S. W. 
310; 

Field v. Western L. Ind. Co., (Tex. Civ. App.), 227 
S. W. 530; 

Nowlan v. Guardian L. Ins. Co., 88 W. Va. 563,107 
S. E. 177; 

Reid v. Amer. Ins. Co., 204 Mo. 643, 218 S. W. 957. 

Recent cases relied upon by appellee in the lower Court 
are not in point, for the facts are at variance from those of 
the instant case. 
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In Bending v. Met. Life Ins. Co., 5S N. E. (2d) 71, (Ohio 
1944), the restrictive language was: “The insurance under 
this contract shall be suspended while the insured is in the 
military or naval service in time of war.” Insured died in 
June, 1943. That was clearly a time of war and just as 
clearly a time when we were engaged in war. 

In the case of Coit v. Jeff. State Life Ins. Co., 161 Pac. 
S12 (Calif.), the exempting language was: 

“This policy is issued with the express agreement that 
the liability of the Company shall be limited to the 
amount specified below if the death of the insured shall 
occur from any cause while the insured is serving out¬ 
side the States of the United States, the District of 
Columbia, and the Dominion of Canada in the military 
or naval service of any country at war (declared or un¬ 
declared).” Emphasis supplied. 

Coit died on October 22,1942. Certainly we were at war 
and we were engaged in war. 

Jack L. Stinson died from an ordinary hazard of life on 
October 2,1945 at which time the Lmited States had ceased 
to be engaged in war. 

That class of cases in which liability has been enforced 
involves exempting clauses conveniently termed “result 
clauses.” They have employed such language as “engaged 
in military or naval service in time of war,” “while in ac¬ 
tive service,” “military or naval service is not a risk as¬ 
sumed,” etc. The Courts have said that the words “en¬ 
gage” and “service” connote activity connected with the 
insureds’ duties in the army or navy. 

If a soldier, to be engaged in service, must be actively in 
combat or in duties connected therewith, then a country, 
to be engaged in war, must be actively in combat. Appellee 
and the Court below have overlooked the connotations of 
the word “engaged.” 
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II. 

THE RESTRICTIVE PROVISIONS OF THE POLICY 
SHOULD BE INTERPRETED WITH AN UNDER¬ 
STANDING OF THE GENERAL PURPOSE OF THE 
CONTRACT. 

It were vengeful speculation to say now that in 1942 the 
parties had in mind an agreement to exempt insurer from 
all liability until long after the surrender of all opposing 
forces; until all political bickering had ceased; until each 
last problem of empire had been settled; until each last dis¬ 
placed person had found a home; until each last jealous sus¬ 
picion fostered by each last foreign power had been allayed. 
It is proper to determine the intent of the parties from their 
language and from their acts. When, after the surrender 
of Japan, the New York Life Insurance Company stopped 
writing into its new policies the additional clauses relating 
to war and aviation, they acknowledged that it was no 
longer necessary to protect against the hazards of war, 
and that fact is competent evidence as to their intent with 
respect to their earlier policies that had been issued while 
we were engaged in war and while such protection was es¬ 
sential. It was error for the Court to deny to appellant an 
answer to her interrogatories. 

The use of interrogatories to parties is not limited to a 
development of ultimate facts but may extend to discovery 
of merely evidentiary matters. Dep’t Just. Bull, on Fed. 
Rules, No. 26 page 24, Dixon vs. Sunshine Bus Lines, Inc., 
24 F. Supp. 797. 

The scope of examination by interrogatories under Rule 
33 is as broad as that allowed on the taking of depositions 
under Rule 26b, and the objection of “fishing expedition” 
is not tenable. Nichols v. Sanborn Co., 24 F. Supp. 908. 
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The primary obligation of the contract was to insure 
Stinson against the ordinary hazards of life such as falling 
from a window, and the exempting clause is repugnant to 
the primary obligation. 

In 6 R. C. L. at page 847 it is stated that ‘ ‘ a special pro¬ 
vision of a contract will not be given an inconsistent con¬ 
struction with the general provisions of the contract, but 
will be construed so as to harmonize with the general scope 
and purpose of the contract if possible. Where clauses in 
a contract are repugnant, the one which expresses the chief 
object and purpose of the contract must prevail.” 

In Barnett v. Mer. Life Ins. Co., S7 Okla. 42, 208 Pac. 271, 
the Court say: 

“There can be no serious contention but that the inten¬ 
tion of the parties, by inserting a military clause, was 
to restrict and limit the liability of the Company in the 
event of increased hazard to the insured by engaging 
in military service. Now, if such service did not in¬ 
crease the hazard, the clause has served its purpose. 
It was the primary intention of the parties to insure 
the life of the insured against the ordinary hazards 
incident to the life of the insured, and under the ad¬ 
mitted facts of the case the Insurance Company, if held 
liable, is not required to do more than it agreed to do 
under the primary provisions of the policy. The pre¬ 
mium was paid by the insured in consideration of the 
agreement on the part of the Insurance Company that 
his life was insured against all ordinary hazards. 
Therefore, the exemption which the insurer is entitled 
to invoke must be strictly construed and where it does 
not appear that the language of the contract is so clear 
as to permit of no other construction and that the in¬ 
sured had clearly increased the hazard by engaging 
in the forbidden occupation, the Companv will be held 
liable.” 
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III. 

THE CONTRACT OF INSURANCE SHOULD BE 
CONSTRUED ACCORDING TO THE PLAIN AND OR¬ 
DINARY SENSE AND MEANING OF THE TERMS 
WHICH THE PARTIES USED. 

The cases of Long v. St. Jos. Life Ins. Co., 248 S. W. 923; 
Bergholm v. Peoria Life Ins. Co., 2S4 U. S. 489; Barnett v. 
Mer. Life Ins. Co., 208 Pac. 271, and Williams v. Un. Cent. 
Life Ins. Co., 291 U. S. 170, support the statement that 
the ordinary, every day meaning of the terms used by the 
parties should be used to interpret the contract. Appellee 
has sought to confuse the term “period of the war” with 
that “engaged in war”. The words “period of the war” 
do not appear at any place in the policy that is being con¬ 
sidered. 

Appellant has never denied that the United States, by Act 
of Congress, went to war on December 8, 1941, nor that 
formulation of the peace treaties is still being deferred. She 
agrees that the Courts cannot supplant the Legislature and 
the Executive to make official declaration of war’s end, even 
if political and economic reasons, external or domestic, are 
the only reasons for the postponement of such declaration 
by the Legislature and the Executive. Courts cannot take 
judicial notice of the official and technical termination of a 
war until it has been officially and technically terminated. 
But the controverted issue here is not the official period of 
the war. The issue goes to the intent of the parties, and 
the meaning of the phrase “engaged in war”. Notice of 
the fact that certain powers have manoeuvered to delay the 
signing of the peace is of no help in determining that issue. 

War is variously defined as: 

“A contest by force between two or more nations or 
states, carried on for any purpose; armed conflict of 
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sovereign powers; declared and open hostilities.” Web¬ 
ster’s New Int. Diet., 2d, Merriam. 

“A state of nations among whom there is an interrup¬ 
tion of all pacific relations, and a general contention 
by force, authorized by the sovereign.” 

1 Kent 61. 

“An armed contest between nations.” Grotius, de jur 
bell. 

The word “engage” is thus defined: 

“To bring to conflict; also to join or interlock (wea¬ 
pons) * * * to enter into conflict; to join battle.” 

Webster’s New Int. Diet., 2d, Merriam. 

“To employ or involve one’s self.” 

Smallwood vs. Jeter, 42 Ida. 169, 244 Pac. 149; 

Barnett v. Mer. Life, 87 Okla. 42, 208 Pac. 271; 

Marker v. Cleveland, 212 Mo. 467, 252 S. W. 95. 

“Engaged” means involved, especially involved in a hos¬ 
tile encounter. “Engagement” (military) means hostile 
encounter, Synonym: Battle. Webster’s New Int. Diet., 
2d, Merriam. 

In Manes v. Railroad, 205 Mo. 300, 220 S. W. 14, and 
again in Williams v. Sehaff, 282 Mo. 497, 222 S. W. 412, it 
was held that an employee of a railroad company is not en¬ 
gaged in interstate traffic unless at the very time at which 
the question is raised he is employed in furtherance of 
interstate traffic, or is engaged in work so closely con¬ 
nected therewith as necessarily to become a part of it. 

In Devoe v. New York State Rvs., 155 N. Y. Supp. 12, it 
was held that a workman normally employed in a hazardous 
occupation is not engaged in such employment at time of 
injury if injury occurs after the day’s work and away from 
the plant. 

In the case of Graves v. Knights of Maccabees, 112 N. 
Y. Supp. 94S, it was claimed that insured had violated his 



13 


contract by engaging in the saloon business. He, with a 
partner, had opened a saloon and obtained a license in the 
two names. He did not himself tend bar, perform any 
manual labor, nor take part in conducting the business. The 
Court held that he was not engaged in the saloon business. 

The case of Benham v. Amer. Cent. Life Ins. Co., 140 Ark. 
612, 217 S. W. 462, involved a policy in which insurer was 
exempted from liability if insured should die while “en¬ 
gaged in military or naval service in time of war, or in con¬ 
sequence of such service’’. It was held that the word 
“engage” connotes action, and the Supreme Court for the 
State of Arkansas say: 

“The words in the restricted clause mean something 
more than death to the insured during the period of 
time he was in military service. The word engaged 
denotes action. It means to take part in. * * # Here 
the words ‘death while engaged in military service in 
time of war’ mean death while doing, performing, or 
taking part in some military service in time of war. 
* * * By use of the word engaged it must have been in¬ 
tended that some activity of the service should have 
caused the death, in contra-distinction to merely a 
period of time while the insured was in the service.” 

Appellant can find no reason why the word engaged should 
not mean the same thing when applied to a country as when 
applied to a soldier. 

In Barnett v. Mer. Life Ins. Co., 87 Okla. 42, 208 Pac. 271, 
the policy stated that it was unrestricted as to travel, resi¬ 
dence, or occupation, except that if at any time the insured 
should engage in military or naval service in time of war, 
he would have to secure the company’s written consent and 
pay an extra premium as from time to time fixed by the 
company. Barnett, without securing consent or paying the 
extra premium, enlisted in the Marine Corps in June, 1918. 
In September, 1918, two days after landing in France, he 
died of pneumonia. In enforcing liability, the Court say: 
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“The phrase ‘engaged in military service in time of 
war’, in order to have a consistent and harmonious 
construction with the general terms and scope of the 
insurance contract, must denote such service as would 
increase the hazard or risk of the insurer, and where 
the insured died many miles from actual military 
engagements, with an ordinary disease, common alike 
to civil and military life, there is no just reason to per¬ 
mit the insurer to escape liability such as was assumed 
by it under its primary obligation. * * * It is therefore 
our opinion that the phrase ‘engaged in military or 
naval service’ denotes such action as would increase 
the hazard.” Emphasis supplied. 

For the purpose of construing the instant contract, a 
country engaged in war is no different from a soldier en¬ 
gaged in service. 

The case of Kelly v. Fidelity Mut. Life Ins. Co., 169 
Wis. 244, 172 N. W. 152, is in consonance with the Barnett 
case. Kelly was killed in the summer of 1917, while hos¬ 
tilities were at their worst, while riding a motorcycle in the 
performance of duty. 

Also in consonance i£ the case of Ill. Bankers Life Ass’n 
v. Davaney, 226 Pac. 101. There the policy expressly pro¬ 
vided that death while in the service of the army or the 
navy in time of war was a risk not covered at any time 
for any amount greater than the amount of the premiums 
already paid. Davaney died of influenza on October 18, 
1918. The Court held that military service had not in¬ 
creased the risk. 

Military service did not increase the risk of Stinson’s 
falling from a window. 

The case of Jones v. Schneer, 270 N. Y. App. Div. 1027, 
involved a summary proceeding to recover possession of 
real property for failure to pay rent. On July 21, 1942 the 
landlord signed a memorandum agreeing to accept for “the 
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duration of the war” a smaller amount of rent than that set 
forth in the original written lease agreement. Upon trial 
before a Justice of the Peace in the town of Greenburgh 
it was found that the period referred to in the memoran¬ 
dum, that is, the period during the war, had come to an 
end, and an order was made granting judgment for $1,000.00 
unpaid rent, but staying execution of a warrant for posses¬ 
sion upon condition that the tenant pay the arrears within 
a stated period. This order, upon appeal to the County 
Court, Westchester County, was affirmed, and the order of 
the County Court was unanimously affirmed in the Appel¬ 
late Division in June, 1946. In affirming, the Court remark¬ 
ed that the technical definitions continuing the state of war 
until the peace treaty is ratified usually do not purport 
and are not interpreted to refer to the rights of individuals 
arising out of contracts. The ordinary or lay concept of 
the meaning of the termination of the war being the sign¬ 
ing of the armistice or the cessation of actual hostilities. 

The case of Michael Tuck Foundation, Inc. v. Hazelcorn, 
187 N. Y. Misc. 954, first heard in the Municipal Court of 
the City of New York, Borough of Brooklyn, involved a 
lease entered into on January 29, 1943 for “the duration 
of the present war and for one year after the signing of an 
armistice by the United States with the nations of Germany 
and Italy”. The landlord sought to enforce a provision for 
a higher rent, while the tenant contended that the original 
lease was still in effect because the war did not terminate 
until the signing of the treaty of peace. The Court held 
for the landlord and that holding was affirmed on the ground 
that the phrase “for the duration of the present war” 
should be given its ordinary and usual meaning in the sense 
of the cessation of hostilities. The Court recognized the 
fact that the period of the war extends from formal declara¬ 
tion to the signing of the treaty of peace or the proclama- 
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tion of peace, but also stated that such technical definition 
usually refers to the war powers of the President. 

In Newton Coal Company v. Davis, 281 Pa. St. 74, 85, 

267 U. S. 292, in construing the Lever Act (40 U. S. Stat. 

276, 1917) which empowered the President to make certain 

orders during the war, it was held that the phrase “during 

the war” has relation solelv to a state of actual war. 

* 

It is common thought and understanding that the sur¬ 
render of our enemies ended the Second World War. While 
technically—for purposes of international law or the inter¬ 
pretation of wartime legislation or military law—a state 
of war continues until the official proclamation of peace, in 
a practical sense, in the speech of the average citizen, the 
period between the cessation of hostilities and the signing 
of the treaty of peace is for negotiation and settlement of 
terms and is not actual war. 

Appellant respectfully suggests that judicial notice may 
be taken of the fact that Italy signed a military armistice 
with the United Nations on September 3, 1943, and sur¬ 
rendered unconditionally on September 8, 1943; that Ger¬ 
many surrendered unconditionally on May 8, 1945, and that 
Japan accepted the Allied surrender terms on August 14, 
1945, and signed the articles of surrender on September 1, 
1945. 

There are three ways generally recognized in interna¬ 
tional law whereby a war may terminate; (1) by actual 
cessation of hostilities; (2) by the conquest and subjuga¬ 
tion of one of the contending parties by another so that the 
former is reduced to impotence and submission; (3) by a 
mutual arrangement embodied in a treaty of peace. (Phil- 
lipson, Termination of War and Treaties of Peace, p. 3.) 

Examples of war ended by cessation of hostilities may be 
found in 2 Oppenheim, International Law, p. 467. This 
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method of termination has been recognized by the United 
States Dep’t of State. (7 Moore, Digest of International 
Law, p. 336.) 

It is well known that November 11, 1918, the date of 
actual cessation of hostilities, has been regarded by many 
Courts as the date of termination of the First World War. 

In the case of Lefevre v. Healy, 92 N. H. 162, plaintiff 
sought a tax exemption inuring by virtue of a New Hamp¬ 
shire statute to every soldier residing in the state who had 
served for 30 or more days in the army of the United States 
in any war in which the United States had been engaged. 
Lefevre, on November 11, 1918, had been in the army less 
than 30 days, although his total service, counting the time 
after November 11, 1918 was more than 30 days. In dis¬ 
missing his bill, the Court say: 

“In common thought and understanding the armistice 
of November 11, 1918 ended the war. In the popular 
mind it was the definite and complete end. By the armis¬ 
tice Germany surrendered to her enemies practically 
and effectively on such terms as were then or might 
later be demanded. While the plaintiff remained in 
military service after the armistice his war service was 
at an end, as the ordinary person would say. If in 
technical aspects a state of war continued until peace 
was officially proclaimed, in almost every practical 
sense the period was one of negotiation and settlement 
of terms, and not of actual war.” 

In State ex rel. Peter v. Listman, 157 Wash. 229, 28S Pac. 
913, plaintiff had enlisted in the regular army on March 
28, 1920 and had been honorably discharged on April 14, 
1923. The City of Seattle, on March 2, 1920, had amended 
its charter to provide that preference in employment should 
be given at all times to citizens of the United States and 
electors of the City, and to honorably discharged soldiers, 
sailors, and marines of the United States who had served 
in time of war. In 1928, Peter applied for appointment to 
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the police force and passed the examination and was placed 
on the preferred list. Subsequently the Civil Service Com¬ 
mission removed his name from the preferred list on the 
ground that he had not served in time of war. Peters con¬ 
tended that the treaty of pe'ace had not been ratified prior 
to his enlistment in 1920 and that the words “have served 
in time of war” meant until such ratification. The Court 
held against him and that he was not within the provisions 
of the amendment to the charter. 

In Scott v. Commissioner, 272 Mass. 237, the petitioner 
also sought to apply veterans’ preference to a job applica¬ 
tion. His contention was that the First World War did not 
conclude until proclamation of the treaty of peace in 1921. 
The Court overruled that contention on the ground that it 
was generally recognized that when the armistice was sign¬ 
ed the war had come to an end. 

The petitioner in Zinno v. Marsh, 36 N. Y. Supp. 866, 
had enlisted as a soldier on March 23, 1920 and had served 
until March 22,1921, so that his entire period of service ran 
between November 11, 1918, the date of the armistice, and 
July 2,1921, the date of ratification of the peace treaty. He 
sought job preference under the State Civil Service Law ap¬ 
plying to those who had served during the World War. The 
Court noticed the fact that the Civil Service Law did not 
define the words “during the World War”, but that the 
words had come to have a clear and definite meaning as ap¬ 
plying to the period beginning with our entry into the war 
and ending with the armistice. The Court say that it would 
have to be assumed that the Legislature had used those 
words in the sense in which they are naturally and ordinari¬ 
ly used. The petition was dismissed. 

If the cases are well reasoned in holding that a soldier 
who is engaged in military or naval service must be taking 
an active part in things pertaining to war and battle, the 
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same reasoning should apply in determining if a country 
is engaged in war. This is especially so when it is remem¬ 
bered that the intent of the parties and the plain, ordinary 
sense of the terms which they used should control construc¬ 
tion. If appellee meant to write a restricting clause that 
would make the status of the soldier the exempting factor, 
not only for the time that he might be subjected to the perils 
of actual warfare, but for all the indefinite time of political 
wrangling after the war, language for that was available. 
Common sense leads to the conclusion that the insured 
would never have accepted such a policy. Appellee must 
have known of the decisions and the importance of the word 
engaged. Appellee now seeks, by showing that the Courts 
may not make political determinations, to evade the issue in¬ 
herent in the actual language of the contract and thereby to 
win an afterthought advantage. 

United States forces are still in many lands. Due to the 
unfortunate aftermath of the late war they are apt to re¬ 
main there for a long time to come. They occupy and police 
certain areas; in others they distribute supplies or adminis¬ 
ter civil affairs; elsewhere, perhaps, they simply watch. 
They are not engaged in war and no average person con¬ 
siders that the country is engaged in war. Appellee indulg¬ 
ed in fanciful speculation when it was stated that the United 
States, on November 24, 1942, when this policy was issued, 
expected to prosecute the war to a conclusion which would 
include coercive occupation. Wars are fought from battle 
to battle and from campaign to campaign, and there has 
never been a war in which political expediency has not en¬ 
tered into the relations between the victor and the van¬ 
quished. In any event, to coercively occupy is not to be en¬ 
gaged in war. 
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IV. 

THE PRESIDENT’S ANNOUNCEMENTS OF SEP¬ 
TEMBER 1, 1945 AND OF DECEMBER 31, 1946 
SPIOULD HAVE NO BEARING ON THIS CASE. 

On September 1, 1945 the President said that it was not 
yet the day for the formal proclamation of the end of the 
war, or of the cessation of hostilities. He did not say that 
we were still engaged in war, or that hostilities were still 
going on, merely that he was not yet ready to announce 
war’s end. Many reasons, political and economic were 
clearly behind his utterance. More than a year later the 
Civilian Production Administration was still issuing regu¬ 
lations for the allocation of rayon production to men’s and 
women’s clothing, to candy boxes, neckwear, lampshades 
and baby ribbon on the ground that such regulation was 
necessary to the defense of America. 

On December 31, 1946 the President said in effect that 
he was at last readv to announce the cessation of hostili- 
ties. He did not say that hostilities had just then ceased, 
or that we had just then ceased to be engaged in war, and it 
is most significant that he had by that time lost or was 
about to lose many of his war time powers. If, on October 
2, 1945 the United States was a country engaged in war, 
then we are still engaged in war. Appellant has never dis¬ 
puted appellee’s contention that the “period of the war” 
runs from the declaration of war until the official declara¬ 
tion of peace. That technical definition is immaterial. 

The case of Ellis v. Fraternal Aid Union, relied upon by 
appellee in the Court below to establish the period of the 
war is not in point. It involved a plaintiff who sought to 
make retroactive a resolution passed by insurer’s Board to 
repeal a constitutional provision which would have voided 
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the policy of any member who died while engaged in mili¬ 
tary service. It was an afterthought attempt on the part of 
the insurer to convey insurance benefits to policy holders 
who engaged in their country’s service; not an afterthought 
attempt to take it away from them, and the Court, in de¬ 
fining the period of the war as running from the declara¬ 
tion until the official signing of the peace, only restated 
what the Courts have always held; what has been repeatedly 
alluded to in this brief, and always admitted by the ap¬ 
pellant. The period of the war must not be confused with 
the provisions of this contract, nor with the words “en¬ 
gaged in war.” 

V. 

IN CASE OF DOUBT, THAT CONSTRUCTION 
WHICH WOULD SECURE INDEMNIFICATION 
OUGHT TO BE FAVORED, ESPECIALLY IN THE IN¬ 
TERPRETATION OF THE LIMITATION INCIDENT 
TO MILITARY SERVICE. 

The cases of Atkinson v. Ind. Nat. Life Ins. Co., 194 Ind. 
563,143 N. E. 629; Malone v. State Life Ins. Co., 202 Mo. 499, 
213 S. W. S77; Redd v. Amer. Cent. Life Ins. Co., 200 Mo. 
3S3, 207 S. W. 74; and Kelly v. Fidelity Mut. Life Ins. Co., 
169 Wis. 244, 172 N. W. 152, all stand for the above stated 
proposition. 

In Ben Ilur Life Ass’n v. Cox, 181 N. E. 528, and again in 
Sow Camp WoW v. Rivers, 110 S. W. 310, the Courts 
found that if an insurer seeks relief from liability for a 
death excepted by the terms of the policy, it must ordin¬ 
arily appear that the death was the proximate result of the 
prohibited cause. 

In many cases involving military clauses in insurance 
policies it has been held that for the insurer to be relieved 
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of liability the death must have resulted from a risk pecu¬ 
liar to the service, and that it is not enough to show that 
death occurred while insured were in the service, or that 
their being in the service furnished the conditions under 
which the deaths occurred through agencies not dependent 
upon the service. 

Barnett v. Mer. Life Ins. Co., 87 Okla. 42, 208 Pac. 
271; 

Johnson v. Mut. Life Ins. Co., 154 Ga. 653, 115 S. 
E. 14; 

Arendt v. X. Am. Life Ins. Co., 107 Neb. 716, 187 
X. W. 65; 

Atkinson v. Ind. Xat. Life Ins. Co., 143 X. E. 629; 

Starr v. Great Am. Life Ins. Co., 114 Ivans. 315, 
219 Pac. 514; 

Gorder v. Lincoln Ins. Co., 46 X. D. 112, 180 X. W. 
514; 

Long v. St. Jos. Life Ins. Co., 248 S. W. 923; 

Benham v. Am. Cent. Life Ins. Co., 140 Ark. 612, 
217 S. W. 462; 

Xutt v. Sec. Life Ins. Co., 218 S. IV. 675; 

Boatright v. Am. Cent. Life Ins. Co., 180 X. W. 
321; 

Ill. Bankers Life Ins. Co. v. Davaney, 226 Pac. 101; 

Myli v. Am. Life Ins. Co., 175 X. W. 631. 

Contra. 

Reid v. Am. Life Ins. Co., 21S S. W. 957 (Mo.). 

Miller v. Ill. Bankers Life Ins. Co., 212 S. W. 
310. 

In the cases of Woodmen Accident Ass’n v. Pratt, 62 
Xeb. 673, 87 X. W. 545, and Arendt v. Amer. Cent. Life Ins. 
Co., 107 Xeb. 716, 187 X. W. 65, it was laid down that 
forfeiture clauses in contracts of the kind under consider- 
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ation are not to be enforced literally unless such construc¬ 
tion be found necessary to conform to the obvious intent of 
the parties. It can hardly be contended that the intent of 
the parties in the subject case was so obviously that for 
which appellee argues as to make it necessary to reverse 
all other rules of construction which actually favor the 
appellant. 

VI. 

THE LIMITING CONDITIONS SHOULD BE MOST 
STRONGLY CONSTRUED AGAINST THE INSURER. 

Appellee contends for a construction which would re¬ 
quire all manner of speculation as to the intent of the par¬ 
ties and which would fly in the face of established defini¬ 
tions of commonly used words and phrases. Appellee 
argues that in 1942 the insured understood and agreed to 
an interpretation which, according to appellee, even the 
Courts are not competent to pass upon; that since only the 
Legislature and the Executive may determine the “period 
of the war,” only the Legislature and the Executive may 
say if we are “engaged in war.” Such reasoning bespeaks 
the ambiguity. 

The rule as to ambiguity is so well settled as to have 
become text book law. In construing an insurance contract 
which, by ambiguities, is capable of two reasonable inter¬ 
pretations, that interpretation will be adopted which is 
favorable to the insured and against the insurer. Clapper 
v. Aetna Life Ins. Co., 157 Fed. (2) 76. 

In the case of Atkinson v. Ind. Nat. Life Ins. Co., 194 
Ind. 563, 143 N. E. 629, the policy had this limitation: 

“Military or naval service in time of war without a 
permit from the Company is a risk not assumed at 
any time, but the legal reserve hereunder wall be due 
and payable in case of death wdfile in the service.” 
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Atkinson entered military service without a permit and 
was killed on December 2, 1918. It is significant that this 
was after the cessation of hostilities and before the official 
declaration of peace. He died in a motor accident in the 
State of California while on furlough. Insurer urged that 
the limitation was one of status. Plaintiff contended that 
the parties had intended only to exempt the risks that are 
incidents of service. The Court enforced liability and 
used this language: 

“The possibility of the construction for which the Com¬ 
pany contended and the denial of that construction by 
the plaintiff declares an ambiguity. * * * It is a guiding 
rule in interpreting insurance contracts that in case of 
doubt the Court favors that construction which will 
secure indemnity; and especially as to the interpreta¬ 
tion of a limitation incident to military service, that 
construction will be adopted which is against the in¬ 
surer and favorable to the insured.” 

Tn the instant case the lower Court, in memorandum, has 
stated that the Court cannot say that the language of the 
exempting clause is ambiguous. This appears to reverse 
the rule of construction which would favor the insured, for 
the Court has not said that the language is clear. 

Conclusion. 

Upon all of the foregoing, it is contended: 

1. That the United States, on October 2, 1945, was not a 
country engaged in war; 

2. That the controverted clause is repugnant to the pri¬ 
mary obligation of the contract and ought not to be 
upheld; 

3. That the plain and ordinary sense and meaning of the 
terms used by the parties, and not the technical defi¬ 
nition of terms which they did not use, ought to gov¬ 
ern construction of the contract; 
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4. That the contract of insurance should be interpreted 
in the light of its general purpose which was to in¬ 
sure Stinson’s life against ordinary hazards; 

5. That the limitation incident to military service ought 
to be strongly construed in favor of the insured; 

6. That the language of the controverted clause is am¬ 
biguous and that it should be most strongly construed 
in favor of the insured. 

Therefore the order of the lower Court denying appel¬ 
lant’s Motion for Summary Judgment and granting appel¬ 
lee’s Motion for Summary Judgment should be reversed 
and the case remanded for appropriate proceedings. 

Respectfully submitted, 

HARRY A. FINNEY, 

1011 Woodward Building, 

JOHN R. FITZPATRICK, 
EDWARD J. LYNCH, 

JBl 1406 C Street, N. W., 
Washington, D. C., 

Attorneys for Appellant. 
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JOINT APPENDIX 
Case No. 9568 


1 


IN THE 


DISTRICT COURT OF THE UNITED STATES 
for the District of Columbia. 


BETTY A. STINSON, 4069 Minnesota 
Ave., N. E., 

Plaintiff, 


vs. 

NEW YORK LIFE INSURANCE COM¬ 
PANY, a Corporation, Shoreham Build¬ 
ing, 

Defendant. 


Civil Action. 
No. 33981. 


Complaint for Amount Due on Insurance Policy. 

(Filed March 28, 1946) 

The plaintiff, for her complaint, alleges: 

1. Plaintiff is an adult citizen and resident of the Dis¬ 
trict of Columbia, and defendant is a corporation incor¬ 
porated under the laws of the State of New York. The 
matter in controversy exceeds, exclusive of interest, and 
costs, the sum of $3,000.00. 

2. On or about the 24th day of November, 1942, in con¬ 
sideration of agreed premiums, defendant executed and 
delivered to Jack L. Stinson an insurance policy No. 
18 281 971, under the terms of which defendant agreed, 
upon receipt of due proof of the death of the said Jack L. 
Stinson, to pay to his wife, the plaintiff, or in the event 
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of her prior death, to Adelaide J. Stinson, his mother, the 
sum of $10,000.00. 

3. Jack L. Stinson came to his death on the 2nd day of 
October, 1945 by falling from a window at Hotel du Nord, 
Place Drouet d’Erlon, Reims, France. At that time all 
premium payments of said insurance policy were current 
and all terms, covenants, and conditions required to be 
performed by the insured had been performed. 

2 4. On or about the 5th day of January, 1946, 

plaintiff, in manner and form prescribed by defend¬ 
ant, duly presented proof of death of the insured and as 
his beneficiary applied for payment in accordance with the 
terms of the said insurance policy. 

5. Defendant, upon receipt of said proof of death and 
application for payment, and without just cause, reason, 
or excuse, refused to pay to plaintiff the amount due under 
the terms of the said insurance policy, and defendant stead¬ 
fastly persists in such refusal. 

WHEREFORE, the premises considered, plaintiff de¬ 
mands : 

1. Judgment for the sum of $10,000.00 with interest 
commencing from the date of January 5, 1946; 

2. For the costs and disbursements of this action; 

3. And for such other and further relief as to the Court 
may seem just and proper. 

FINNEY & THREADGILL, 

By HARRY A. FINNEY, 
Member of the firm, 
Attorneys for Plaintiff. 

1011 Woodward Building, 
Washington, D. C. 

Plaintiff demands a jury trial. 
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3 Answer of Defendant. 

(Filed April 20, 1946) 

1. The defendant, New York Life Insurance Company, 
a corporation, admits the allegations of the first paragraph 
of the complaint filed by the plaintiff in the above entitled 
cause. 

2. Defendant admits the allegations of the second para¬ 
graph of the complaint to the extent that such allegations 
partially describe the insurance policy therein mentioned, 
but said policy contains other terms and conditions which 
are set forth in the copy of said policy hereto attached, 
marked Exhibit A, and made part hereof. 

3 and 4. Defendant admits the allegations of the third 
and fourth paragraphs of the complaint. 

5. Defendant denies the allegations of the fifth para¬ 
graph of the complaint. 

6. Further answering the complaint, defendant says 
that in his application, dated November 19, 1942, the in¬ 
sured, Jack L. Stinson, agreed that the policy should be 
written with “War and Aviation conditions” and said 

policy was written with such conditions which pro- 

4 vided, among other things, that the only amount pay¬ 
able under the policy should be the “restricted 

amount” therein described if death of the insured occurred 
“outside the Home Areas while the Insured is in the mili¬ 
tary or naval forces of any country engaged in war”; that 
the words “country engaged in war” included the United 
States of America on October 2, 1945; that “Home Areas” 
means the forty-eight states of the United States of Ameri¬ 
ca, the District of Columbia, the Dominion of Canada and 
Newfoundland; that “war” includes undeclared war, and 
said restricted amount was therein defined as follows: 
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“Said restricted amount shall be a sum equal to the 
premiums which shall have fallen due hereunder prior 
to the date of death of the Insured and been paid to 
and received by the Company, together with compound 
interest at the rate of three per cent per annum, plus 
the reserve on any outstanding dividend additions, and 
any outstanding dividends, including dividend deposits, 
and less any indebtedness hereon.” 

7. Further answering the complaint, defendant says 
that death of the Insured occurred on October 2, 1945, in 
France, outside said Home Areas, while the Insured, Jack 
L. Stinson, was in the military service of the United States 
of America, which was on October 2, 1945, a country en¬ 
gaged in war and said “restricted amount” due plaintiff 
under said policy is eight hundred eighty dollars and fifty- 
nine cents ($8S0.59), or a certificate of deposit for that 
amount, with interest, as described in Option No. 4 in said 
policy, which was selected by plaintiff, which restricted 
amount, or said certificate of deposit, defendant hereby 
tenders to the plaintiff. 

8. Defendant denies that plaintiff is entitled to recover 
from the defendant the sum of $10,000, with interest and 
costs as claimed in the complaint, or any sum other than 
said restricted amount or said certificate of deposit. 

McKENNEY, FLANNERY & CRAIGHILL, 
By G. B. CRAIGHILL, 

Hibbs Building, Washington, D. C., 

Attorneys for Defendant. 
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A MUTUAL COMPANY FOUNDED IN 1845 
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tn BETTY A. .wife of the Insured, or In the event of her prior death, t o jl 

I 


ADELAIDE J. STINSON.mo th er of the Insured*»« 


(WITH RIGHT ON THI PART OF Tilt INSURED TO CHANCE THE BENEFICIARY IN THE MANNER PROVIDED HEREIN) 


♦ TKK THOUSAND ♦♦♦ 


K 

Beneficiary 

££ 

.Dollars 


(THE FACE OF THI* POLICY) 


upon receipt of due proof* on forms prescribed by the Company, of the death of 

_ ♦ ♦ ♦ JACK L. L3T -.the Insured. 


This contract is made in consideration of the application therefor and of the payment in advance 

of the sum of $ 21. 60 _, the receipt of which is hereby acknowledged, constituting the first 

premium and maintaining this Policy for the period terminating on the— T\/6fltY**fOUrth -day 

of Dec ember _Nineteen Hundred andHOT-ty T.tilfl-Q-, and of a like sum on said 


date and every. 




_calendar montl\^ thereafter during the lifetime of the Insured. 


The premium paying period may be shortened by application of 
dividend additions and dividend deposits as provided herein. 


This Policy shall take effect as of the-TffffO.ty"fourth-day of- MOVffiijbor -. 

Nineteen Hundred and—fOrty-tWO-- which day is the anniversary of this Policy. 

THE BENEFITS AND PROVISIONS printed or written by the Company on the following pages 
are a part of this contract as fully as if they were recited at length over the signatures hereto affixed. 

One letter struck out before signing. 

3n RHtnetfS Wbtrtof the NEW YORK LIFE INSURANCE COMPANY has caused this contract 

to be signed thin Twflnt.V-fQtirth.-dav of NnVftmbQr _-Nineteen Hundred and for . t yr.tvm. 
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ADDITIONAL CONDITIONS RELATING TO WAR AND AVIATION 


Attached to and made a part of Policy No., 
on the life of _ ♦♦♦JACK L» STI NSON* ♦ ♦_ 
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the Insured. 


In addition to all other conditions set forth therein, said Policy is subject to the 
following conditions: 

The only amount payable under this Policy shall be the restricted amount hereinafter defined if 
the death of the Insured shall occur under the circumstances set forth in any one or more of the following 
clauses (1), (2), (3) or (4), namely 

(1) outside the Home Areas while the Insured is in the military or naval forces of any country 
engaged in war; 

or (2) inside the Home Areas as a result of service outside the Home Areas in the military or naval forces 
of any country engaged in war and within six months after the termination of such service; 

or (3) as a result of operating or riding in any kind of aircraft, whether as a passenger or otherwise, other 
than as a fare-paying passenger of a commercial airline and flying on a regularly scheduled route 

between definitely established airports; 

• 

or (4) within two years from the date of issue of this Policy as a result of war, provided the cause of 
death occurs while the Insured is outside the Home Areas and the Insured dies either outside the 
Home Areas or within six months after returning to the Home Areas. 

Said restricted amount shall be a sum equal to the premiums which shall have fallen due hereunder 
prior to the date of death of the Insured and been paid to and received by the Company, together with 
compound interest at the rate of three per cent per annum, plus the reserve on any outstanding dividend 
additions, and any outstanding dividends, including dividend deposits, and less any indebtedness hereon. 
However, if at the date of death of the Insured this Policy shall be in force either as Temporary or 
Paid-up Insurance following default in payment of premium, said sum shall be decreased by the amount 
of any indebtedness which was deducted, in the manner provided in this Policy, when determining said 
Temporary or Paid-up Insurance. In no event, however, shall there be payable under this Policy a 
greater amount than if these Additional Conditions were not contained in this Policy. 

Wherever used in this Policy, 

“Home Areas” means the forty-eight states of the United States of America, the District of 
Columbia, the Dominion of Canada and Newfoundland; 


and Newfoundland; 


“war” includes undeclared war; 

“military or naval service” includes service in the air forces of a country, including air 
training forces and forces charged with the operation or maintenance of any kind of aircraft, 
\ and “military or naval forces” includes any such air forces; and 

“operating or riding in any kind of aircraft” includes falling or otherwise descending from 
or with any such aircraft in flight. 

The Company reserves the right to terminate these Additional Conditions, or any part thereof. 


NEW YORK LIFE INSURANCE COMPANY 


New York. NOV .24, IS 

942-630. War and Aviation Cond'ne. 

M.H.Ptrm. H*.,H.A. 
At. Ptrm. 

Tr. t Tr., H. A. 


Secretary 
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(PHnt rvam* In fvfl) 


Reildenc* 

.57c. 


fliM Of 1 


fr ww t Oocup 

b *•?* 


njH/in 

*• %?/!£ 


? ountr - U/—*- 

i?5»'$WiCpA 

Btrset/ftninrwA^aMj 


IUH exact/utls* la 


<TlSL 


Vo/dCf _r. r. d-1_ 

' Nam* of Arm or employsr 




Married 


Baee or KsttnaalHy 


iMldftl ft* 
Abort A 4 dr»M 


9 Hunt of firm or •xnplojtr Dw i t l w fE—1A«P0+ 

t 0 si . (Mtewi \ H**e nf hlMla i 

■^Tt ObiAAStf i _ *h~l _!- <e«Ht..«t.~) 

»* impliirt »t /Former Residences, If any, during put two year* Format Employers’ Name* and Sditraeeea, If an) 


APPLY TO THE NEW YORK LIFE INSURANCE COMPAN 




fSURANCE AS FOLLOWS: 


a. Pi an of 
Insurance 


d5^c/! 



fine. a 111 ■■ 

-- 


4. Beneflcluy to r*c«lv« tha proceed* of policy In event of death, with reservation of riyht to ch*nj;« the Beneficiary, 

OmiAilLw (P»Ld 4 nsm* In full) R*l»tlo.n»hlp m yO» 

"</£/.£rts/jos* __ COsXc _ -n/. yfLdA, d? >c 



6. Of th* iniuranc* on my Ilf* th# amount which Include* benefit* In event of total disability 1* $ 


T. No Company ha* declined to Issue Iniuranc* on my Ilf* or 
Issued or offered to luue Imurance on my Ilf* differing from 
th* lmuranc* applied for, except a* follow*: (if », nen«) 


r//si 


<11 n*M, u/ rvtfvt) 




participated a* a passenger or otherwl** In aviation or aeronautic*. 


9 . ADDITIONS OR AMENDMENTS (For Home Offlc* u*e only) 

l oiicy written with V.’ar and Aviation conditions 


It 1* mutually agreed a* follow*: 1. That the insurance hereby applied for shall not go into force unless and until th* policy 1* delivered 
1 received by th* applicant and the lint premium thereon paid In full during hi* lifetime, and then only If th* applicant ha* not 


to and received by the appll 
comulted or been treated by 
taken effect a* of the date ip< 
soliciting agent In caeh the fu 
receive* from the soliciting ag 


force under and subject to th* provliiom of the pollcyapplJed for from and after the time this application 1* made, whether th* policy b* 
delivered to and received by th* applicant or not. 2. That the soliciting agent 1* not authorised to collect any premium for th* lmuranc* 
hereby applied for except the flrat premium thereon, which In no event shell exceed one ahnual premium for such insurance, together with 
Abe premium for preliminary term lmuranc*, if any, and that a receipt on the form attached as a coupon to this application and corre¬ 
sponding In date and number therewith is the only receipt th* soliciting agent is authorlsedlto give for any payment mad* hereunder before 
the delivery of the policy. 9. That only the President, a Vice-President, a Secretary or the/Treasurer of the Company can make, modify or 
discharge contracts, or walv* any of tbs Company’s rights or requirement*; that notice to or knowledge of ih* soliciting agsnt or th* 
Medical Examiner 1* not notice to or knowledge of th* Company, and that neither of them U authorised to accept risks or to pas* upon 


the delivery of the policy. 9. That only the President, a Vice-President, a Secretary or the 
discharge contracts, or waive any of the Company’s rights or requirement*; that notice 
Medical Kxamlner Is not notice to or knowledge of the Company, and that neither of tm 
Insurability. 4. That by receiving and accepting said policy, any additions or amendments 
to under Aabov* entitled "Addition* or Amendment* 1 ’ ape by e by rati fled. , J 

D&ud ^ this/? div of_i# V 4- / 


m Is authorised I 
hereto which the 


Witnessed by 


Soliciting Agent. 


_ 

Signature of the person 
applying for lniur*no*a^_ 


risks or to pass upon 
may^pakt and refer 


(Writ* tit* nime Ire full) 


Other 

Soliciting Agent*- 


o »i»-4O0. v.a—i. .—........ t „.... „ 


DECLARATION TO BE BIO 


Name* and 
Reeldenoee 
of three 
Intimate 
friends 


—/- 


BT APPLICANT UPON MARINO ANY PAYMENT WITH THIS APPLICATION 


_Application to the New York Life Insurance Company—-PART If, _ 

^, IC . ANSWERS TO THE MEDICAL EXAMINER “ ; ‘ 1 

THIS EXAMINATION MUST he made in pdivitt. pun ir-u— 



































NOTICE TO MEDICAL EXAMINER: UM only bl»ck ink. This elimination is to be photographed. 


1. A. Wh&t is your occupation? (Full Jctath ) 

B. How long hare you been engaged in your present occupation? 

C. What was your previous occupation? 

D. Hare you eirer changed your occupation or Mm* 6? reeidence on account 
of your health? (// to. tlatfull Jctath) 

*• Do you Intend to change your occupation or make a journey outside of 

_Co ntinental United 8tate» or Canada? (// to. tic* full tidalh ) 

i- A. How many aerial flights hare you taken and when last? 

B. How many aerial flights have you taken within the last year? 

O. Bute whether as passenger or pilot and whether you are a Reservist. 

D. Do you c ontemplate participation in aeronautics? (If to. in uAol tapotltu.) 

4. In what States have you lived the last ten years, and which yeafe“In each?' 
(If o-il t lJt let U. S.. ln uhal tounlrltt. anJ icnlth ittort In tath.y 

&.A7Iia.rfrequently, if at all, endln^KstT quantity do you drink beer Twine 7 
spirits or other intoslcanU? 

B. How frequently, if at all, and in what quantity have you drunk any of 
them in the past? 

C. Hare you althin the last five years drunk any of them to excess? 

D. Do you now take or have you ever taken morphine, cocaine, or any other 

_habit forming drugs? _ 

4. A. Have you now pending any other application for insurance on your orrrv- 
_ life or for the reinstatement o f insurance? 5^ 

B. Have you ever been examined either on or in anticipation of an 

_ application f o r Insurance without receiving such insura nce? /ce 

C. Have you ever been declined for life insurance or for the rein- 

_ statement of life Insurance? __ 

D. Have you ever been offered a policy differing in plan or amount T/ 

_or in premium rate from that applied for? rte 


a. 

B. A (’ 1 




• * 5? Of*** 

A * cA 

B - 

O. 

D- h^o 




/U 


Vkta9 of iuh Comp a n7 or loium. 


A. Have you ever had any accident or injury or under¬ 
gone any surgical operation? 

b. Have you ever been under observation or treatment 
in any hospital, asylum or sanitarium? _ 

0. Has albumin or sugar ever been found in your urine? 

b. tiers you ever been found to have a high blood 
pressure? _ 

K. Have you ever raised or spat blood? 

T. Have you gained or lost in weight in the last year? 


aiu» to lay quo/ 


q-Mr W “ Vw" |*T» DATS, D ST AILS AJTD RISULTS end. I 
'*« sari « iVtm i or trwy l\|lldu n» Pn* titlr-* rr 


Cause? 


8. Have you ever consulted a physician 
or practitioner for or suffored from 
any ailment or disease of 

A. The Brain or Nervous System? 

B. The Heart, Blood Vessels or 

_ Lunge? _._ 

0. The Stomach or Intestines, 
_Liver, Kidneys or Bladder? 


Nuns of Ailment, ; 
or Dliuir 


No. of I 
AlUckj | 


Sorority 


■fc“ 


RNulu ai If BliWi Iff rta/ 1 , umi aM 
i 44 mi cf •»*»/ rh/rtcU* or 


D. The 8kin, Middle Bar or Kyee? )( 0 

Have you ever had Rheumatism, T 

Pout or Syphilis? __ /L q 

Have you ever consulted a physician . 
or practitioner for any ailment or 1 *. 
disease not Included in your above 

answers? __ 

\Vhst~pKvslclens or practl- n 

tloners, U any, not named /J 
above, have you consulted or 
been examined or treated by d. . 2t 
within the past five years? 


Nome and Sdlnu 


t o 4 vr fc rs«A-. 

' 0/ •** ~~> 


Koaooa for OooooluUon, KxunlntUon o» Treatment and Xooolta 


II. Family Reoord 

Father_ 

Mother _ 


Brothers. 


I Conditional BulU^foot good, j Sr»U j 


* <*ccY 


Conor of Doatli 




Bov 
Loaf ni 


cX*, 


Bisters. 


il. A. Is any person Id your im¬ 
mediate household now LU with 
-I-, tuberculosis? 

£ - w - 

B. Has any person in your Im¬ 
mediate household suffered from 
or died of that disease within 
the peetyear? 


nr 


On behalf of myself and of every person who shall bars or claim any interest in any insurance made hereunder I doeiu. u,.< 
I have carefully read each and all of the above answers, that they are each written aa made by me, and that each of themu Sn 
complete and true, and scree that the Company believing them to be true shall rely and act upon them. ** ,L u * 

I expressly waive, on behalf of myself and of any person who shall hers or claim any interest in any policy issued hereumW *u 
provisions of law forbidding any physician or other person who has heretofore attended or examined me, or who may hareeA«raT*l£n 
or examine me, from disc losing any knowledge orlrdormation which he thereby acquired. awena 

erf _ 1 . V ^ 


MI- 10 . iSh, 1 IM f 
i h ww a a a s« nw we veai aw p* ea 


, O., MgBmsiri of 1 
oar. „ applying for 


DO NOT USE DASHES OR DITTO MARKS IN ANSWERING .QUESTIONS 
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18-281-971 


NEW YORK LIFE INSURANCE COMPANY 

MUTANT, NAVAL AMS AVIATION BLASS 


^ I 


Do you understand that. If you are In' tbs military, naval or air torom of United State* o» If you eater 

uch foroee. you may be aiigihlc for National Service Life Ineuranoe without war and aviation restrictions ?,, 


(e) What Selective Service classifies aoo hae boon given you?___ 

(h) If given a deferred clarification for physical rraaons, give full de tails _ _»* 
If not classified, do you expect tq be giv*-n a deferred clasrifloation? 4^ 



If eo. on what erounda? 


r 


(e) Are you now in, or do you plan to join or enlist in, the Army, Navy, Marino 
0>r]w* Coaat Guard, Air Corps, Civil Air Patrol, Offiom Reserve Corps, 
R.O.T .C, or any other miliCkry or naval organisation of this or any other country? 
(b) If *p. elate which. 


etc 


(e) How. many houre have you flown na a pamrnjpT 

on er^rduled air transport tripe in the last: (»') 21 months? - _ (m) 12 months?_ 

(b) Date of List passenger flight ?_ <3<ew«-_ 

(r) Hoe many hours will you probably fly aa a pruawngcr on _ 


acheduled air transport trips in the next 12 month*? 


(e) Do you now hold, or have you ever held, a pilot’s certificate?_ _ _*_ 

(6) Have you flown as a pilot or had any flying instruction in the last 24 montlm? .. _ 

If eo, give full _ 


‘and state hours flown aa a pilot in the last; (») 24 months?_ _ (m) 12 months?__ 

W Have you flown in last 24 months as aviation mechanic, member _ 

of-minnft crew (other thu pilot) or toehnld oh«rwr?__^*? 

If «o, five full detail,_ 

end «tate hour, flown in the lvt: (fl 24 month,?__ (h) 12 month,?. 

(<0 Do you pUn to take «iy fly in* imOtjcUoo, or to fly a, eviction mechanic, 
member of aircraft crew or technical observer, or to make any 
garachuta jump,? _ If w. lUtc whic h, pul give full detail,. 


|gr 


0. (e) Of what country are you a citiacn?- ~U. 


(b) Do you intend your permanent residence to be in the United States?__Ofejtf_ If r 

' journejTor 




arc 


ZC<P. 




rely and acL-spon them aceordjsgly. hrfarthcr agree U 

j-u 

I Dated ,1 Af? t-fl— ,h.n 

Witaeaa_ 


f not, give full detoils —_ . 

(c) If you are not in military or naval service, do you plan nny 

airplane trip outside of the boundaries of the forty-eight states of the 
United States, the District of Columbia, and Canada; or arr you now 
engaged, or do you intend to engage, in any kind of work or non-nun- 
ha tan t arrvkv which might require you to go outside said boundaries? [/ 

If so. give full detail#. 

I hereby declare that each of the foregoing answers is full, complete and true, nml agree that the Coni|mny lirlirving them to Is* true ahall 

5 that the questions, answers and agreements amt^isol herein ahall form a part of an ajijiliraliou 


_eonerrning i mummer on my life. 

.. day of_ 

Signature of Persop *n vher 
I Jfe insurance iritpplml f«»r 


Forwarded from. 


7^f 


NOV 1 f) 194 ? 


_•lICHMfUIO.—Vk. 


-19_ 


MMS li tto U I A kMW N«« VM iJh Im. c». 



Unmrh Office 
CiuhUr 


i 
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16 Interrogatories. 

(Filed May 9, 1946) 

The following interrogatories are filed on behalf of the 
plaintiff to be answered under oath by the defendant in the 
above entitled cause. (Pursuant to Rule 33, Federal Rules 
of Civil Procedure): 

1. Does the defendant now, as of May 9, 1946, say that 
the United States of America is a country engaged 
in war? 

2. Is the defendant now, as of May 9, 1946, still writing 
into the policies of insurance executed by it the same 
“Additional Conditions Relating to War and Avia¬ 
tion” as those contained in policy No. 18 281 971 de¬ 
livered to Jack L. Stinson on or about November 24, 
1942? 

3. If the defendant has' discontinued writing into its 
policies of insurance the additional conditions re¬ 
ferred to in “2” above, what was the date of such 
discontinuance ? 


FINNEY & THREADGILL, 

By HARRY A. FINNEY, 
Attorneys for Plaintiff, 

1011 Woodward Building. 

We certify that a copy of the above interrogatories was 
served upon Messrs. McKenney, Flannery & Craighill by 
leaving it at their office in the Hibbs Building on the 9th 
day of May, 1946. 


FINNEY & THREADGILL, 
Bv HARRY A. FINNEY, 
Attorneys for Plaintiff. 
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17 Objections to Interrogatories. 

(Filed May 17, 1946) 

Defendant, New York Life Insurance Company, objects 
to each and all of the Interrogatories served on May 9th, 
1946, by the attorneys for the plaintiff upon the attorneys 
for the defendant in the above entitled cause on the ground 
that such interrogatories call for a mere expression of 
opinion on matters wholly irrelevant and immaterial to 
the “subject matter involved in the pending action”, as 
more fully set forth in the memorandum of points and 
authorities filed herewith. 

McKENNEY, FLANNERY & CRAIGHILL, 
By G. B. CRAIGHILL, 

Attorneys for Defendant. 


18 Order Sustaining Objections to Interrogatories. 

(Filed 23 May 1946) 

Upon consideration of defendant’s objections to inter¬ 
rogatories served on May 9th, 1946, upon the defendant, 
it is by the Court this 28th day of May, 1946, 

ADJUDGED and ORDERED that said objections be and 
they are hereby sustained. 

JENNINGS BAILEY, 
Justice. 


19 Motion of Defendant for a Summary Judgment. 

(Filed October 7, 1946) 

Defendant, New York Life Insurance Company, moves 
the Court to enter a summary judgment herein denying 
plaintiff’s demand for $10,000, with interest thereon from 
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January 5, 1946, and declaring that plaintiff is not entitled 
to recover from defendant any sum other than the “re¬ 
stricted amount’’ described in the policy of insurance 
upon which this action was brought, namely, the sum of 
$8S0.59, with interest from October 17, 1945, at the rate 
described in Option 4 in said policy. 

As grounds for said motion, defendant says that upon 
the pleadings, admissions and affidavits filed herein there 
is no genuine issue as to any material fact and defendant 
is entitled as a matter of law to the judgment above 
described. 

McKENNEY, FLANNERY & CRA1GHILL, 
By O. B. CRAIGHILL, 

Attorneys for Defendant. 

I hereby certify that the foregoing motion and ac¬ 
companying papers were served by me on October 5, 
1946, by leaving copies thereof at the office of Messrs. Fin¬ 
ney & Threadgill, attorneys for the plaintiff, Woodward 
Building, Washington, D. C. 

G. B. CRAIGHILL, 
Attorney for Defendant. 

20 Objection to Defendant’s Motion for a Summary 

Judgment. 

(Filed October 9, 1946) 

Betty A. Stinson, plaintiff in the above entitled cause, 
objects to defendant’s motion for a summary judgment 
denying her demand for $10,000, with interest and the costs 
of this action, and declaring that she is entitled only to 
recover the sum of $880.59 with interest from October 17, 
1945 at the rate described in option 4 of the policy of in- 
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surance on which this action was brought. She represents 
unto the Court that she is entitled to recover from defend¬ 
ant, as a matter of law, the sum named in her complaint 
and as grounds for such representation respectfully refers 
to her Memorandum of Points and Authorities hereto at¬ 
tached. 

PLAINTIFF’S MOTION FOE A SUMMARY 

JUDGMENT. 

Plaintiff, Betty A. Stinson, moves the Court to enter a 
summary judgment herein granting her demand for $10,- 
000, with interest from January 5, 1946, together with the 
costs and disbursements of this action. 

As grounds for said motion, plaintiff says that upon the 
pleadings, admissions and affidavits filed herein there is no 
genuine issue as to any material fact and that plaintiff is 
entitled as a matter of law to the judgment for which she 
prays. 

FINNEY & THREADGILL, 

By HARRY A. FINNEY, 
Attorneys for Plaintiff. 

I hereby certify that the foregoing objection to defend¬ 
ant’s motion and plaintiff’s motion for a summary judg¬ 
ment were served by me on October 9, 1946 by leaving 
copies thereof at the office of Messrs. Mclvenney, Flannery 
& Craighill, attorneys for defendant, Hibbs B’ld’g, Wash¬ 
ington, D. C. 

HARRY A. FINNEY, 

Attorney for Plaintiff. 

To Messrs. McKenney, Flannery & Craighill. 

Please take notice that you have 10 days in which to file 
your opposition to above motion. 

HARRY A. FINNEY. 
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21 Memorandum. 

(Filed February 6, 1947) 

Morris, J. This is an action brought by the plaintiff 
as beneficiary named in a policy of life insurance issued 
by the defendant to plaintiff’s husband, Jack L. Stinson, 
as insured, in the face amount of $10,000 insurance. The 
policy contains a provision that it is— 

“free of conditions as to residence, travel, occupation 
and military and naval service, [sic.] Except as pro¬ 
vided by the additional conditions relating to war and 
aviation.” 

Such conditions relating to war and aviation, attached to 
and made a part of the policy, in so far as relevant here, 
reads as follows: 

“In addition to all other conditions set forth there¬ 
in said Policy is subject to the following conditions: 

“The only amount payable under this Policy shall 
be the restricted amount hereinafter defined if the 
death of the Insured shall occur under the circum¬ 
stances set forth in any one or more of the following 
clauses (1), (2), (3) or (4), namely 

“(1) outside the Home Areas while the Insured 
is in the military or naval forces of any country en¬ 
gaged in war; 

<< # * • • • * * * * * 

Said restricted amount shall be a sum equal to the 
premiums which shall have fallen due hereunder prior 
to the date of death of the Insured and been paid to 
and received by the Company, together with compound 
interest at the rate of three per cent per annum, plus 
the reserve on any outstanding dividend additions, and 
any outstanding dividends, including dividend de¬ 
posits, and less any indebtedness hereon. # # * 
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“Wherever used in this Policy, 

“ ‘Home Areas’ means the forty-eight states of the 
United States of America, the District of Columbia, 
The Dominion of Canada and Newfoundland; 

“ ‘war’ includes undeclared war; 

((• * # • • • * * * *11 

22 In the answer defendant denies liability for the 
face amount of the policy on the ground that the 
death of the insured occurred on October 2, 1945, in France, 
outside of the “home areas” defined in the policy, while 
the insured -was in the military service of the United States 
of America, which was on the date of the death of the in¬ 
sured a “country engaged in war.” Defendant tendered 
to the plaintiff the “restricted amount” due under said 
policy under such conditions, the said restricted amount 
being $SS0.59, represented by a certificate of deposit for 
that amount, with interest, as provided for in said policy. 
There is no dispute that the insured at the time of his death 
was a Major in the Quartermaster Corps of the United 

States Armv and died instantlv in a fall from a window of 
* * 

a hotel at Reims, France, on October 2, 1945. 

Upon defendant’s motion for summary judgment, which 
was opposed by plaintiff, and upon plaintiff’s motion for 
summary judgment, which was opposed by defendant, the 
critical question to be decided is whether or not the United 
States was a “country engaged in war” at the time of the 
death of the insured. The plaintiff most ably and vigor¬ 
ously contends that the term “engaged in war,” as* used 
in the policy, means in actual combat, as the term “en¬ 
gaged” connotes the exercise of actual hostile force. This 
was not the situation, plaintiff asserts, at the time of the 
death of the insured. It is claimed that even if this is not 
the clear unequivocal meaning of the term used in the pol¬ 
icy, such term is so ambiguous that the recognized rule 
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that ambiguous provisions in a life insurance policy should 
be given that meaning most favorable to the insured com¬ 
pels the construction such as that contended for by plain¬ 
tiff. The defendant insists that within the clear meaning 
of the provision the United States was a country engaged 
in war at the time of the insured’s death, that only the re¬ 
stricted amount is payable under the policy, and further 
insists that there is no ambiguity in the provision which 
would permit the construction contended for by plain¬ 
tiff. 

23 No identical provision appears to have been used 
in policies of insurance which have been the subject 
of previous judicial discussion. Such provisions as have 
been construed appear to fall in two general classes: Those 
which undertake to relieve the insurer from the full obli¬ 
gation of the policy when and while the insured is in a cer¬ 
tain ‘‘status,” and the others which seek to relieve or limit 
liabilitv of the insurer when death occurs from certain 
“causes,” the risks of which the insurer is not willing to 
accept. In that type of provisions where it can be said 
that the “cause” of death is the determining factor, it 
seems clear that, to be relieved from full liability, such 
cause of death must in some way be related to the pre¬ 
scribed occupation or activity. Where the type of pro¬ 
vision is such as to limit the liability of the insurer with 
respect to the “status” of the insured at the time of his 
death, it seems clear that the critical question is whether or 
not he was in such status at that time, regardless of the 
cause of the death. Here the critical question is not 
whether the insured himself was “engaged in war” at the 
time of his death, but whether the United States, in whose 
military service he "was then serving, was a “country en¬ 
gaged in war.” 

The term has a meaning so well recognized and of such 
long historical acceptation that it must be presumed to 
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Lave been clearly understood, not only by tbe insurer, but 
by tbe insured, at the time of his application for and ac¬ 
ceptance of the policy here involved to have application to 
the situation here being considered. The United States 
becomes engaged in war whenever the Congress makes a 
declaration of war, or the congressional or executive au¬ 
thority of the Government recognizes that a state of war 
exists. The United States continues to be engaged in war 
until the legislative or executive authority, or both, recog¬ 
nize and declare that the United States is no longer 
24 so engaged. The judicial branch of the Government 
must, in this matter, of necessity be bound by and 
follow the action of the political branches of the Govern¬ 
ment. The practical necessity and limitations upon the 
judicial process compel this. To say that hostilities had 
ceased, requires a proclamation to that effect by the highest 
executive authority, a proclamation that had not been made 
prior to the death of the insured, nor indeed at the time 
of the hearing of this cause. That such proclamation is 
the normal and usual procedure is found in the fact that 
since such hearing the President of the United States, on 
December 31, 1946, declared such hostilities to be ended, 
although it is still recognized that the United States con¬ 
tinues to be in a state of war. As late as September 1, 
1945, the President stated to the American people— 

“It is not yet the day for the formal proclamation of 

the end of the war, or of the cessation of hostilities.” 
By numerous congressional enactments since the surren¬ 
der of enemy armies, the Congress has recognized that this 
country was still “engaged in war,” and as late as an act 
approved August 6, 1946, legislation was enacted which 
referred to “any war in which the United States is en¬ 
gaged on the date of the enactment of this section.” Public 
Law 641, 79th Congress, Chapter 697, Second Session, H. 
R. 7039. In the light of this generally accepted and recog- 
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nized meaning of the term used in the policy under con¬ 
sideration, I cannot say that the parties to said insurance 
contract, or either of them, had any different understand¬ 
ing of the meaning of such provision. Whatever force 
there is to the contention of plaintiff that the provision 
under consideration is ambiguous exists, if at all, only as 
applied to a situation where the death of an insured in 
the military service of the United States and outside the 
“home areas” occurred after the declaration that hos¬ 
tilities have ended and before legislative or executive de¬ 
termination that the state of war is over, not to any time 
prior to the declaration by the President that hostilities 
have ceased. I cannot, therefore, say that such provision 
is ambiguous as applied to the instant case. 

25 In this view, plaintiff’s motion for summary judg¬ 
ment is denied, and defendant’s motion for summary 
judgment is granted, with judgment, however, in favor of 
plaintiff for the “restricted amount” provided in the pol¬ 
icy. 


February 6, 1947. 


JAMES W. MORRIS, 
Justice. 


26 Judgment. 

(Filed February 18, 1947) 

This cause coming on for hearing on plaintiff’s and de¬ 
fendant’s motions for summary judgment, upon consider¬ 
ation of argument and briefs of counsel, it is by the Court 
this 18 day of February, 1947, 

ADJUDGED, ORDERED and DECREED that plain¬ 
tiff’s motion for summary judgment be and it is hereby de- 
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nied, and defendant’s motion for summary judgment be 
and it is hereby granted, with judgment, however, in favor 
of plaintiff for eight hundred eighty dollars and fifty-nine 
cents ($SS0.59), the “restricted amount” provided in the 
life insurance policy involved herein, with interest thereon 
at the rate of two per centum (2%) per annum, but with¬ 
out costs in favor of either party. 

JAS. M. MORRIS, 

Justice. 

Approved as to form. 

Harry A. Finney, 

Attorney for Plaintiff. 


27 Notice of Appeal. 

Notice is hereby given this 6th day of May, 1947, that 
BETTY A. STINSON hereby appeals to the UNITED 
STATES COURT OF APPEALS for the DISTRICT OF 
COLUMBIA from the judgment of this Court entered on 
the 18th day of February, 1947, in favor of New York Life 
Insurance Company, a corporation, granting their motion 
for summary judgment against the Plaintiff herein and 
also appeals from the same judgment denying the like 
motion for summary judgment of the Plaintiff, Betty A. 
Stinson. 

/s/ HARRY A. FINNEY, 

Attorney for Betty A. Stinson, 
Woodward Building, 

15th & H Sts., N. W., 

Washington, D. C. 

Attorney to be served 

McKinney, Flannery and Craighill, 

Hibbs Building, Washington, D. C., 

Attorneys for New York Life Insurance Co. 


19 


31 Affidavit of Edmund T. Mimne, in Support of 

Defendant’s Motion for Summary 
Judgment. 

(Filed October 7, 1946) 

State of New York, ) 

City of New York ij ss ‘ : 

I, EDMUND T. MIMNE, being first duly sworn on oath 
depose and say: 

1. I am Assistant Vice President of the New York Life 
Insurance Company, defendant in the above entitled action, 
and in that capacity I have custody and supervision of and 
am familiar with the records of that Company at its Home 
Office in New York City, relating to insurance policy No. 
18 281 971 issued by it on November 24, 1942, to Jack L. 
Stinson, hereinafter more fully described, and the facts 
hereinafter stated are true. 

2. On or about November 19, 1942, Jack L. Stinson, 
hereinafter called the “insured”, then 30 years old and a 
Major in the United States Army stationed at Camp Lee, 
Virginia, applied in writing to defendant for a policy of 
life insurance on the ordinary life plan in the face amount 
of $10,000, with his wife, Betty A. Stinson, plaintiff herein, 

as beneficiary. Said application was in three parts 

32 designated “Part I”, which contained answers to 
various questions, stated that the premiums would 

be payable by “Army monthly allotment” and that the 
policy would be written “with War and Aviation Condi¬ 
tions”; “Part II”, which contained answers to questions 
asked by insured’s medical examiner, and a third part 
entitled “Military, Naval and Aviation Blank”, which stat¬ 
ed that insured was a “Major in U. S. Army” and contain¬ 
ed the following question, among others: 
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“1. Do you understand that, if you are in the mili¬ 
tary, naval or air forces of the United States, or if you 
enter such forces, you may be eligible for National 
Service Life Insurance without war and aviation re¬ 
strictions 

to which insured answered “Have 10,000 Gov. Ins.” Each 
of said three parts of said application were then and there 
signed by insured. 

3. Thereafter, under date of November 24, 1942, de¬ 
fendant issued its policy No. 18 281 971 to Jack L. Stinson, 
a true copy of which, with attached copies of said written 
application in three parts, is attached to the answer filed 
by defendant herein marked “Exhibit A”, which answer 
and Exhibit A are hereby made part hereof. 

4. In and by said policy and subject to all of the provi¬ 
sions thereof, in consideration of a premium of $21.60 per 
month, defendant agreed to pay plaintiff $10,000 upon re¬ 
ceipt of due proof, on forms prescribed by defendant, of 
the death of Jack L. Stinson, and insured paid, up to the 
time of his death, all of the stipulated premiums upon said 
policy through an authorized allotment of his pay as an 
officer of the United States Army. 

5. The Additional Conditions relating to War and Avia¬ 
tion, which were attached to and made part of said 

33 policy, provided: 

“The only amount payable under this Policy shall 
be the restricted amount hereinafter defined if the death 
of the Insured shall occur under the circumstances set 
forth in any one or more of the following clauses (1), 
(2), (3), or (4), namely 

(1) outside the Home Areas while the Insured is 
in the military or naval forces of any country 
engaged in war;” 

• • * # • 
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“Said restricted amount sliall be a sum equal to the 
premiums which shall have fallen due hereunder prior 
to the date of death of the Insured and been paid to and 
received by the Company, together with compound in¬ 
terest at the rate of three per cent per annum, plus the 
reserve on any outstanding dividend additions, and 
any outstanding dividends, including dividend deposits, 
and less any indebtedness hereon.” 

***** 

“Wherever used in this Policy, 

‘Home Areas’ means the forty-eight states of the 
United States of America, the District of Colum¬ 
bia, the Dominion of Canada and Newfoundland; 
‘war’ includes undeclared war.” 

6. On or about October 18, 1945, defendant’s Home 
Office in New York City received a communication dated 
October 17, 1945, from defendant’s Branch Office in Wash¬ 
ington, D. C., that insured had died “overseas” on October 
2, 1945. 

7. Under date of December 17, 1945, defendant received 
at its office in New York City an official notice from the 
office of the Adjutant General of the United States Army, 
referring to said policy No. 18 281 971, and stating that the 
records of his office showed that “Major Jack L. Stinson, 
0368708, Quartermaster Corps, died 2 October 1945 in the 
European Area” as a “result of injuries received in a fall”. 
A true copy of said notice is hereto attached marked “De¬ 
fendant’s Exhibit No. 1”. 

8. On or about January 7, 1946, defendant received at 
its Home Office, in New York City, from W. E. 

34 Ridgeway, Cashier of defendant’s Branch Office in 
Washington, D. C., the following: 
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(a) Original Policy No. 18 281971; 

(b) Copy of a telegram dated October 13, 1945, to 
plaintiff from the Acting Adjutant General of the 
United States Armv; 

(c) Copy of a letter dated October 15, 1945, to plain¬ 
tiff from said Acting Adjutant General; 

(d) Copy of a letter dated December 27, 1945, to plain¬ 
tiff from said Acting Adjutant General; 

(e) Claimant’s original Statement Xo. 1. 

9. Said telegram dated October 13, 1945, stated “The 
Secretary of War has asked me to express his deep 
regret that your husband Maj Stinson Jack L died in France 
2 Oct 45 Confirming letter follows”. 

10. Said letter dated October 15,1945, stated: 

“It is with deep regret that I confirm the telegram 
of recent date informing you of the death of vour 
husband, Major Jack L. Stinson, 0368708, Quarter¬ 
master Corps. 

“The official casualty report states that your hus¬ 
band died on 2 October 1945 in Reims, France as a 
result of a fractured skull”. 

11. Said letter of December 27, 1945, among other 
things, stated: 

“The report of the Investigations conducted by the 
military authorities to determine the circumstances 
surrounding your husband’s death has now been re¬ 
ceived in the War Department. This report discloses 
that Major Stinson in the early morning of 2 October 
1945 was in his room at the Hotel du X T ord, Place 
Drouet d’Erlon, Reims, France. He fell from the 
window to the ground below and received instantly 
fatal injuries. The report of the investigation deter¬ 
mined that your husband’s death occurred in line of 
duty and was not the result of his own misconduct.” 
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A true and official copy of said letter is hereto attached 
marked “Defendant’s Exhibit No. 2” and is made part 
hereof. 

12. Said Claimant’s Statement No. 1 was executed 
35 by plaintiff under oath before a Notary Public under 
date of January 5, 1946, and contains the following 
words and abbreviations, namely: 

(a. When policy a. Major, Q. M. C., U. S. A. 
Occupation ( was issued. 

(b. At time of death. ” 

which mean that Jack L. Stinson’s occupation at the time 
of his death was that of a Major in the Quartermaster 
Corps of the United States Army, and the words “see let¬ 
ter attached” in answer to question No. 9 in said Claimant’s 
Statement refer to said letter dated December 27, 1945, 
namely, Defendant’s Exhibit No. 2. A photostatic copy of 
said Claimant’s Statement No. 1 is hereto attached marked 
“Defendant’s Exhibit No. 3” and is made part hereof. 

13. Under date of January 22, 1946, defendant sent 
plaintiff a letter stating, in effect, that the Additional 
Conditions relating to War and Aviation applied to in¬ 
sured’s situation at the time of his death; that the defend¬ 
ant’s liability was limited to the restricted amount there¬ 
in defined, and “Certificate evidencing deposit of the re¬ 
stricted payment amounting to $880.59 is being forwarded 
to our Washington Branch Office for delivery to you”. 

14. Thereafter defendant received a letter, dated Feb¬ 
ruary 25, 1946, from plaintiff’s attorney, Harry A. Finney, 
wherein, on behalf of plaintiff, he rejected the restricted 
amount and insisted upon “full settlement”. 

15. Affiant verily believes that the facts stated in defend¬ 
ant’s answer filed in this Civil Action No. 33,981; in this 
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affidavit, and in defendant’s said Exhibits Nos. 1, 2 
36 and 3 are true and says that said Jack L. Stinson 
was at the time of his death on October 2, 1945, at 
Reims, France, in the military forces of the United States 
of America, which was then a country engaged in war. 

EDMUND T. MIMNE. 

Subscribed and sworn to before me this 
3rd day of October, 1946. 

George J. Wirtenson, Jr., 

(Seal) Notary Public. 

Nassau County No. 1919. 

My Commission Expires March 30, 1947. 
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Defendant’s Exhibit No. 1. 


WAR DEPARTMENT 
The Adjutant General's Office 
Washington 

In Reply Refer to 
AG 201 Stinson, JackL. 

(12 Dec 45) PC-0 

17 December 1945 

Not To Be Given To The Public 

Policy Number—18 281 971 

The records of this office show that 

Grade, name, organization, and serial number 

Major Jack L. Stinson, 0368708, Quartermaster Corps died 
Date Place 

2 October 1945 in the European Area of 

Actual cause—See instructions on reverse side 

result of injuries received in a fall 

Date of Birth 
1 November 1912 

O. L. SHEA. 

Adjutant General . 

To: New York Life Insurance Company 
51 Madison Avenue 
New York 10, New York 

1 Apr 1945 

WD AGO Form 0670-1 

This form supersedes WD AGO Form 0670-1, 9 Septem¬ 
ber 1943, which will not be used after receipt of this 
revision. 

24-67409 ABC 
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38 Defendant’s Exhibit No. 2. 

sel 

WAR DEPARTMENT 
The Adjutant General’s Office 
Washington 25, D. C. 

In Reply Refer To: 

AGPC-0 201 Stinson, Jack L. 27 December 1945 

(15 Oct 45) 036870S 

COPY 


Mrs. Betty A. Stinson 
4069 Minnesota Avenue, Northeast 
Apartment #22 
Washington 19, D. C. 

Dear Mrs. Stinson: 

I am referring to the letter of 15 October 1945 from this 
office which informed you of the death of your husband, 
Major Jack L. Stinson, on 2 October 1945. 

The report of the Investigation conducted by the military 
authorities to determine the circumstances surrounding 
your husband’s death has now been received in the W'ar De¬ 
partment. This report discloses that Major Stinson in the 
early morning of 2 October 1945 was in his room at the 
Hotel du Nord, Place Drouet d’Erlon, Reims, France. He 
fell from the window to the ground below and received 
instantly fatal injuries. The report of the investigation 
determined that your husband’s death occurred in line of 
duty and was not the result of his own misconduct. 

The Quartermaster General, Washington, D. C., has 
jurisdiction over matters pertaining to the burial of our 
military personnel who die overseas and any inquiry, re¬ 
garding the location of your husband’s grave, may be ad¬ 
dressed to that official. 
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The tragic and untimely death of your husband is deeply 
regretted and my heartfelt sympathy is with you in your 
sorrow. May the knowledge that he served honorably and 
faithfully in his country’s cause be a source of sustaining 
comfort to you. 

Sincerely yours, 


(Seal) 

Official Copy of The 
Adjutant General’s 
Office, War Department. 


EDWARD F. WITSELL, 
Major General, 

Acting The Adjutant General 
of the Army . 





,_ 11 


i-noors or death 


CLAIMANT'S STATEMENT No. 1 
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* V. / f4f* 


Ain.nim. S 


2. Name of deceased in full. 
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a. Cause of death. 

b. Duration of illness. 

e. When did 's)he first complain of or give 
indication of illness 

d. When did fsihe first consult a phyr-ieian or 
practitioner for such complaint or illness. 


a. 
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the last two years prior to death. 
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12. ft. Are you the individual named as bene¬ 
ficiary in the policy? 

b. If not, in what capacity and by what title 
do you claipi this insurance? 


13. If you are entitled to elect a method of telUeinent 
of the proceeds of the policy or polic.ies.and 
you do not desire immediate payment there¬ 
of in cash, please indicate bv option number 
or otherw ise what option, if any, you desire 
to elect aa to each policy. 
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40 Affidavit of W. E. Ridgeway, in Support of Defend¬ 

ant’s Motion for Summary Judgment. 

(Filed October 7, 1946) 

District of Columbia, ss.: 

I, W. E. RIDGEWAY, being first duly sworn on oath 
depose and say: 

1. I am Cashier of the Washington Branch Office of the 
New York Life Insurance Company, defendant in the above 
entitled action, and in that capacity I have custody and 
supervision of and am familiar with the records of that 
Company at its Washington Branch Office in the Shoreham 
Building, Washington, D. C., relating to insurance policy 
No. 18 281 971 issued by it on November 24, 1942, to Jack 
L. Stinson, hereinafter more fully described, and the facts 
hereinafter stated are true. 

2. On or about October 17,1945, a message was received 
at my office by telephone from plaintiff, Betty A. Stinson, 
that she had received word from the Ward Department 
that her husband, Jack L. Stinson, had died “overseas” on 
October 2, 1945, and on the same date I forwarded this in¬ 
formation to the Company’s Home Office in New York City. 

3. On several occasions thereafter I talked to 

41 plaintiff by telephone with respect to her submitting 
proofs of death and on January 5, 1946, she came to 

my office and delivered to me original policy No. 18 281 971 
and Claimant’s Statement No. 1, which are described in 
the affidavit of Edmund T. Mimne which is to be filed here¬ 
with. At the same time plaintiff permitted me to make 
copies of three communications received by her from the 
Acting Adjutant General of the United States Army, name¬ 
ly, telegram dated October 13, 1945, letter dated October 
15,1945, and letter dated December 27,1945, which are also 
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described in said affidavit. On January 5, 1946, I sent to 
the Company’s Home Office in New York City, said policy, 
said Claimant’s Statement No. 1 and copies of said tele¬ 
gram and letters. 

4. The information in the answers to questions on said 
Claimant’s Statement No. 1 relating to insured’s occupa¬ 
tion at the time and place of his death were furnished by 
plaintiff at my office and the words “see letter attached” 
in the answer to question No. 9 refers to said letter dated 
December 27, 1945, addressed to plaintiff by the Acting 
Adjutant General. 

5. The Notary Public, Edith G. Reel, before whom plain¬ 
tiff subscribed said Claimant’s Statement No. 1 and made 
oath to the answers therein, is employed in a real estate 
office on the first floor of the Shoreham Building and is not 
in the employ of defendant, whose Washington Branch 
Office is on the seventh floor of the Shoreham Building. 

W. E. RIDGEWAY. 

Subscribed and sworn to before me this 4th day of 
October, 1946. 


(Seal) 


ELIZABETH MAYNARD, 
Notary Public, D. C. 
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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9568. 


BETTY A. STINSON, Appellant , 
v. 

NEW YORK LIFE INSURANCE COMPANY, Appellee . 


BRIEF FOR APPELLEE. 


Appeal from the District Court of the United States for the 

District of Columbia. 


I. Introductory Statement. 

This is an appeal from a judgment entered in the District 
Court of the United States for the District of Columbia, 
which granted appellee’s motion for summary judgment 
and denied appellant’s motion for similar relief. Appellant 
is the beneficiary named in the policy of life insurance 
in suit. Appellee is the insurance company which issued 
said policy. 
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The action was commenced by appellant against appel¬ 
lee for the recovery of the face amount of the policy in the 
sum of $10,000. Appellee’s defense to the action is predi¬ 
cated upon a “war clause” in the policy under which it as¬ 
serts that the extent of its liability is limited to a “restricted 
amount” consisting of premiums paid, plus interest, total¬ 
ing $SS0.59. 

II. Primary Issue. 

The primary issue involved in this case is whether or 
not the United States was a “country engaged in war” at 
the time of the death of the insured on October 2, 1945. 
Appellee contends that the Congress of the United States 
having formally declared the existence of a state of war 
between this country and the Axis nations on December 8 
and 11, 1941, and June 5, 1942, which declarations had 
neither been terminated nor modified by either the legis¬ 
lative or executive branches of our government at the time 
of the death of the insured on October 2, 1945, it necessarily 
follows that the United States was a “country engaged in 
war” on the latter date. Appellant claims that the United 
States ceased to be a “country engaged in war” on Sep¬ 
tember 2,1945, the date of the execution of the formal docu¬ 
ment of unconditional surrender by Japan, with the con¬ 
sequence that this country was not “engaged in war” on 
the date of the death of the insured one month thereafter. 

III. Statement of Facts. 

A. Application for Policy. 

On November 19, 1942, Jack L. Stinson made written 
application to appellee for a policy of insurance on his life, 
on the Ordinary Life Plan, in the face amount of $10,000. 
The beneficiary designated was the applicant’s wife, Betty 
A. Stinson, the appellant in this action. At the time of 
such application, Jack L. Stinson held the rank of Major 
in the United States Army and was stationed at Camp 
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Lee, Virginia. The application contained the following no¬ 
tation, “Policy written with War and Aviation condi¬ 
tions.” (7)* The applicant also signed a separate state¬ 
ment, which formed a part of the application, entitled 
“Military, Naval and Aviation Blank.” (8) 

B. Issuance of Policy. 

On or about November 24, 1942, appellee issued its Policy 
No. 18,281,971 on the life of Jack L. Stinson. Pliotostatic 
copies of both the application and the “Military, Naval and 
Aviation blank” were attached to and made a part of the 
policy. (5,7) 

0. Terms of Policy. 

The following notation appears on the first page of the 
policy: “See Additional Conditions Relating to War and 
Aviation attached hereto.” (5) The relevant parts of such 
Additional Conditions read as follows: 

“In addition to all other conditions set forth therein, 
said Policy is subject to the following conditions: 

“The only amount payable under this Policy shall be 
the restricted amount hereinafter defined if the death 
of the Insured shall occur under the circumstances set 
forth in any one or more of the following clauses (1), 
(2), (3), or (4), namely 

(1) outside the Home Areas while the Insured is in 
the military or naval forces of any country en¬ 
gaged in war;” 

# * * # # 

“Said restricted amount shall be a sum equal to the 
premiums which shall have fallen due hereunder prior 
to the date of death of the Insured and been paid to and 
received by the Company, together with compound in¬ 
terest at the rate of three per cent per annum, plus 
the reserve on any outstanding dividend additions, and 
any outstanding dividends, Including dividend deposits, 
and less any indebtedenss hereon. * * 

* Numbers in parentheses, except those in quotations, refer to pages of 
Joint Appendix. 
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“Wherever used in this Policy, 

‘Home Areas’ means the forty-eight states of the 
United States of America, the District of Colum¬ 
bia, the Dominion of Canada and Newfoundland; 

‘War’ includes undeclared war; * * *” 

D. Death of Insured. 

The insured, Jack L. Stinson, died instantly as the result 
of injuries received in a fall from a window of a hotel at 
Reims, France, in the early morning of October 2, 1945. 
(2, 22, 26) He was then on active duty in the United States 
Army with the rank of Major. (22, 23, 26, 28) 

E. Tender by Company. 

Following the receipt of proof of the death of the insured, 
appellee notified appellant that the restricted amount only 
was due under the “Additional Conditions Relating to War 
and Aviation” in the policy and tendered payment thereof 
in the sum of $880.59. This amount was evidenced by a cer¬ 
tificate of deposit, the method of payment selected by appel¬ 
lant. (4, 23) The tender was rejected by appellant. 

IV. Proceedings in District Court. 

A. The Complaint. 

The complaint herein was filed in the District Court on 
March 28,1946.(1) In addition to the formal statement for 
jurisdictional purposes, it set forth in substance, the fol¬ 
lowing allegations: issuance of the policy in question and 
the terms thereof; death of the insured; compliance with all 
conditions precedent; presentment of proofs of death; de¬ 
mand for payment and refusal by the Company; and de¬ 
mand for judgment in the sum of $10,000. 

B. The Answer. 

The answer of appellee was filed on April 20,1946. (3) It 
admitted substantially all of the allegations of the complaint, 
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except that it denied liability for other than the “restricted 
amount” set forth in the “Additional Conditions Relating 
to War and Aviation”, on the ground that the insured had 
died in France, outside the “Home Areas”, while in the 
military service of the United States, which was a country 
engaged in war. 

C. The Interrogatories. 

On May 9, 1946, appellant filed certain interrogatories 
relating primarily to the question of whether or not ap¬ 
pellee was then continuing its practice of writing into poli¬ 
cies of insurance the same conditions as to war and aviation 
contained in the policy issued to Jack L. Stinson.(9) On 
May 28, 1946, an order was entered in the District Court 
sustaining appellee’s objections to such interrogatories. (10) 

D. Summary Judgment. 

On October 7, 1946, appellee filed its motion for sum¬ 
mary judgment. (10) On October 9, 1946, appellant filed 
her objection thereto and made a cross motion for sum¬ 
mary judgment. (11) On February 6, 1947, Mr. Justice 
Morris handed down a decision in which he denied appel¬ 
lant’s motion and granted appellee’s motion for summary 
judgment, with judgment, however, in favor of appellant 
for the “restricted amount” provided in the policy, viz 
$880.59. (13) From the judgment entered on February 18, 
1947, this appeal is taken. (13, 14) 

E. District Court’s Opinion. 

In a well considered opinion, Mr. Justice Morris, review¬ 
ing the undisputed facts and applying the provisions of the 
“w^ar clause”, held that appellant was not entitled to re¬ 
cover more than the restricted amount, saying: 

“Where the type of provision is such as to limit the 
liability of the insurer with respect to the ‘status’ of 
the insured at the time of his death, it seems clear that 








6 


the critical question is whether or not he was in such 
status at that time, regardless of the cause of the death. 
Here the critical question is not whether the insured 
himself was ‘engaged in war’.at the time of his death, 
but whether the United States, in whose military ser¬ 
vice he was then serving, was a ‘country engaged in 
war’. 

“The term has a meaning so well recognized and of 
such long historical acceptation that it must be pre¬ 
sumed to have been clearly understood, not only by the 
insurer, but by the insured, at the time of his applica¬ 
tion for and acceptance of the policy here involved to 
have application to the situation here being considered. 
The United States becomes engaged in war whenever 
the Congress makes a declaration of war, or the con¬ 
gressional or executive authority of the Government 
recognizes that a state of war exists. The United 
States continues to be engaged in war until the legis¬ 
lative or executive authority, or both, recognize and 
declare that the United States is no longer so engaged. 
The judicial branch of the Government must, in this 
matter, of necessity be bound by and follow the action 
of the political branches of the Government. * * *” 

(15-16.) 

After quoting from the President’s statement of Septem¬ 
ber 1, 1945, that “It is not yet the day for the formal proc¬ 
lamation of the end of the war, or of the cessation of hostili¬ 
ties”, and referring to the President’s Proclamation of De¬ 
cember 31, 1946, declaring hostilities to be ended, but rec¬ 
ognizing the continuance of a state of war, Judge Morris 
concluded: 

“In the light of this generally accepted and recog¬ 
nized meaning of the term used in the policy under con¬ 
sideration, I cannot say that the parties to said insur¬ 
ance contract, or either of them, had any different un¬ 
derstanding of the meaning of such provision. 

• • ♦ * # 

“I cannot, therefore, say that such provision is am¬ 
biguous as applied to the instant case.” (16-17.) 
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SUMMARY OF ARGUMENT. 

Appellee’s defense to this action is founded upon that 
part of the “Additional Conditions Relating to War and 
Aviation” which limits the sum payable to the “restricted 
amount” if the death of the insured shall occur “outside 
the Home Areas while the insured is in the military or naval 
forces of any country engaged in war”. The facts are un¬ 
disputed that the death of the insured, occurred in France, 
while he was a Major in the United States Army. Conse¬ 
quently, it is clear that he died “outside the Home Areas” 
as defined in the policy, while, “in the military or naval 
forces” of the United States. 

The principal issue, therefore, is whether or not the 
United States was a “country engaged in war” at the time 
of the death of the insured on October 2, 1945. It is the 
contention of appellee that the question of whether or not 
the United States is “engaged in war” is solely a political 
one, the determination of which rests exclusively with the 
legislative and executive branches of our government. Both 
the Congress and the President have on many occasions 
made it abundantly clear that the United States was en¬ 
gaged in war on October 2, 1945. Among those pronounce¬ 
ments which unequivocably demonstrate this to be the 
fact is the Proclamation of the President issued on Decem¬ 
ber 31, 1946, in which he said: 

“Although a state of war still exists, it is at this time 
possible to declare, and I find it to be in the public in¬ 
terest to declare, that hostilities have terminated.” 

It thus appears that not only was the United States en¬ 
gaged in war at the time of the death of the insured, but 
that the existing state of hostilities did not terminate until 
some fifteen months thereafter. This determination by the 
political department is binding upon and has been recog¬ 
nized by the judiciary. It is equally conclusive upon the 
parties to the contract involved herein. In sum therefore, 
a formal declaration of war by the political departments of 
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the United States having been made prior to the death of 
the insured, which had neither been terminated by the sign¬ 
ing of a formal treaty of peace, nor modified by any pro¬ 
nouncements of the legislative or executive departments of 
this government, it is clear that the United States was en¬ 
gaged in war when the insured met his death. 

When the contract was made in November 1942, Insured, 
a Major in the Army and presumably an intelligent man, 
knew that the United States was engaged in a war which 
would continue, after cessation of actual combat, until a 
treaty of peace was signed, or until the proclamation of 
peace, the course followed in all previous wars in which 
the United States had been engaged. Insured then signed a 
special “Military, Naval and Aviation Blank” knowing 
that this mutual company would not assume the then un¬ 
known risk of his death while in the Army overseas, whether 
or not he died as a result of actual military operations. 

The provision in question is a “status clause” and not 
a “result clause”. In other words, it is the status of the 
insured in the military forces of the United States outside 
the Home Areas, at the time of his death, which is the con¬ 
trolling factor and not the cause which resulted in his death. 
In substance, the clause does not provide that the insured 
must have been engaged in war outside the Home areas at 
the time of his death in order to exclude liability for any 
sum in excess of the restricted amount, but rather that the 
restricted amount only would be payable if the insured was 
in the military or naval forces of a “country engaged in 
war”. Clearly, the insured was in such a status, with the 
consequence that the Company’s liability is limited to the 
specified “restricted amount.” 

The clause in question was adopted deliberately in order 
to definitely exclude certain extra hazardous risks incident 
to foreign duty in the military or naval service of a coun¬ 
try engaged in war, which appellee, a mutual insurance com¬ 
pany was unable to evaluate and hence unwilling to assume. 
Furthermore, its use was sanctioned by the Insurance Com¬ 
missioners of the various States. 
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Appellee also contends that the pertinent clause in the 
policy is not ambiguous. There is no compelling necessity, 
therefore, to disregard the plain import of the phrase 
“country engaged in war” and at the behest of appellant 
substitute therefor “insured engaged in hostilities”. To 
do so, would torture the clear and unequivocal into the ob¬ 
scure and ambiguous. The definitions of the word “war” 
encompass beyond question the situation obtaining at the 
time of the insured’s death. In the absence of ambiguity, 
therefore, a strained interpretation should not be adopted 
merely because it would favor the beneficiary. 

Finally, the District Court was not in error in sustaining 
appellee’s objections to the interrogatories propounded by 
appellant. Assuming, arguendo, that the answers elicited 
would have been most favorable to the appellant, such evi¬ 
dence would be objectionable on evidentiary grounds as 
being completely irrelevant to the case at bar. What terms 
appellee may have inserted in policies issued years after the 
policy in suit, could not conceivably alter the conditions 
contained in the latter contract. 
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ARGUMENT. 

1. The United States Was Engaged in War at the Time 
of the Insured’s Death on October 2, 1945. 

A. Whether or Not the United States is Engaged in 
W ar is Wholly a Political Question, the Determina¬ 
tion of Which is Binding Upon the Judiciary. 

It is a well settled principle that the determination of 
whether or not the United States has ceased to be at war 
rests solely with the legislative and executive branches of 
our government and that the pronouncements of such politi¬ 
cal departments on that subject are conclusive and binding 
upon the Courts. This rule, the existence of which is ad¬ 
mitted on page 11 of appellant’s brief, has been well stated 
in the case of Kneeland-Bigelow Co. v. Michigan Cent. R. 
Co., 207 Mich. 546; 174 N. W. 605, 608 (1919)' (p. 553), as 
follows: 

“In the legislative branch of the government congress 
passed resolutions declaratory of war and laws for 
the efficient conduct of the same, while the President as 
chief executive of the nation issued authorized proc¬ 
lamations and orders deemed by him essential to the 
execution of such laws. Within the scope of those two 
sovereign departments of our government, the action 
of congress in passing laws and of the executive in 
their administration are not to be questioned by the 
judicial department, Federal or State. The existence 
of war and the restoration of peace are determined by 
action of the legislative, supplemented by the executive, 
department of government. Such determination is con¬ 
clusive and binding upon the courts. War having been 
declared, that condition must be recognized by the 
courts as existent until the duly constituted national 
power of the country officially declares to the contrary, 
even though actual warfare has long since ceased. 

♦ • • yy 

The following quotations from reported decisions may he 
cited in further support of this principle: 

Commercial Trust Co. v. Miller. 262 U. S. 51, 57 
(1923); 
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“The power is legislative. A court cannot estimate 
the effects of a great war and pronounce their termi¬ 
nation at a particular moment of time, * * *”. 

In re Wulzen , 235 Fed. 362, 365 (D. C. S. D. Ohio E. D. 
1916). 

“A definition of ‘war' is found in the Prize Cases, 67 
U. S. (2 Black) 666, 17 L. Ed. 459. The existence of a 
condition of war must be determined by the political 
department of the government, and the courts will take 
judicial notice of such determination and are bound 
bv it. Hamilton v. McClaughry, 136 Fed. (C. C.) 445, 
449.” 

Perkins v. Rogers . 35 Ind. 124, 167 (1871) 

“* * * the existence of war and the restoration of 
peace are to be determined by the political department 
of the government, . . . such determination is binding 
and conclusive upon the courts * * 

Accordingly and almost uniformly, the judiciary has 
abided by or awaited a political determination that our 
country has ceased to be ‘engaged in war”. These afnrma- 
tive acts of the political departments have been accom¬ 
plished either by ratification of peace treaties, joint reso¬ 
lutions of Congress with formal proclamation of the execu¬ 
tive, or a combination of them. All of the wars or in¬ 
surrections, in which this Country had engaged, up to the 
time of this contract, had ended in this manner. 

Revolutionary War: 

Ware v. Hylton, 3 Dali. 199 (U. S. 1796) (treaty of 
peace; private contract between citizen and alien 
involved) 

War of 1812: 

Foushee v. Blackwell, 1 Rob. 48S (Va. 1843) (treaties 
of peace) 

Barbary Suppression: 

(Treaty of 1815) 
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Mexican War of 1848: 

(Treaty of peace; Quadalupe-Hidalgo) 

Civil War: 

The Protector, 12 Wall. (79 U. S.) 700 (1871) 
(Proclamation of President, statute of limitations 
involved) 

Hamilton v. Dillin, 21 Wall. (88 U. S.) 73 (1S74) 
(Proclamation of President, tax on commercial in¬ 
tercourse involved) 

McElrath v. United States, 102 U. S. 426 (18S0) 
(Proclamation of President, war power of Presi¬ 
dent to dismiss Marine officer involved) 

United States v. Anderson, 9 Wall. (76 U. S.) 56, 70 
(1869) (Proclamation of President or legislation 
if domestic war such as Civil War, otherwise treaty 
of peace; alien property war power of President 
involved) 

Perkins v. Rogers, 35 Ind. 125 (1871) (Proclamation 
and legislative power; statute of limitations in¬ 
volved) 

Lamar x. Browne, 2 Otto (92 U. S.) 187 (1875) (Proc¬ 
lamation of President; seizure of private prop¬ 
erty under war powers) 

Spanish-American War: 

Hijo v. United States, 194 U. S. 315 (1904) (ratifi¬ 
cation of treaty of peace; Spaniard sued for dam¬ 
ages to vessel) 

22 Op. Atty. Gen. 190,191 (1898) (peace treaty; con¬ 
struction of statute to aid Cubans involved) 

Philippine Insurrection: 

United States v. Tubig , 3 Phil. Rep. 244, (1904) 
(Proclamation of President; criminal trial for 
murder by civil authorities involved) 

World War I: 

Hamilton v. Kentucky Distilleries Co., 251 U. S. 146 
(1919) (ratification of peace treaty by proclama¬ 
tion; criminal prosecution under War-Time Pro¬ 
hibition Act involved) 
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Palmer v. Pokorny, 217 Mich. 284, 186 N. W. 505 
(1922) (ratification of treaty of peace; private con¬ 
tract rights between citizens of this country in¬ 
volved) 

Arnold, et al. v. Ellison, 96 Penn. Sup. 118 (1928) 
(exchange of ratifications of peace; statute of limi¬ 
tations involved) 

Weisman v. United States, 271 Fed. 944, (C. C. A. 7th 
1921) (Armistice did not end; criminal prosecu¬ 
tion ended vandalism to public utilities act) 

Commercial Cable Co. v. Burleson, 255 Fed. 99, (D. C. 
S. D. N. Y. 1919), on appeal bill dismissed without 
prejudice on ground issues “moot”, 250 U. S. 360 
(treaty of peace; seizure of private property in¬ 
volved) 

Kotzias v. Tyser, 2 K.B. 69, (1920) (exchange of 
peace treaty ratifications; insurance policy in¬ 
volved) 

Kahn v. Anderson , 255 II. S. 1, (1920) (Armistice 
does not bring peace; jurisdiction to court martial 
under war powers involved) 

Sichofsky v. United States, 277 Fed. 762, (C. C. A. 
9th 1922) (no treaty, no repeal of declaration of 
war, continued occupation; indictment under alien 
enemy entry prohibition) 

Munich Reinsurance Co. v. 1st Reinsurance Co., 6 F. 
(2d) 742, 747 (C. C. A. 2nd 1925) (treaty ratifica¬ 
tion and proclamation; alien property rights in¬ 
volved) 

Zimmerman v. Hicks, 7 F. (2d) 443, (0. C. A. 2nd 
1925) (joint resolution of Congress; alien property 
involved) 

Swiss National Ins. Co. v. Miller, 267 U. S. 42, (1925) 
(joint resolution of Congress; alien property in¬ 
volved) 

Colorado Fuel <6 Iron Co. v. Industrial Comm., 
(Colo.) 216 P. 706 0923) (joint resolution of Con¬ 
gress; statute of limitations involved). 

In view of appellant’s contention in this case, the state¬ 
ment of Judge Learned Hand, then District Judge, in Com¬ 
mercial Cable Co. v. Burleson, 255 Fed. 99, (D. C. S. D. 
N. Y. 1919) is particularly pertinent. In that case, the 
plaintiff asserted that “after November 11, 1918, the war 
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was from a military aspect closed and that the powers of 
the President had changed.” Judge Hand dismissed this 
argument says (p. 104): 

“Even if I were to assume that the power were only 
coextensive with a state of war, a state of war still 
existed. It is the treaty which terminates the war. 
The Protector, 12 Wall. 700; Hijo v. U. S. 194, U. S. 315. 
An armistice elfects nothing but a suspension of hostili¬ 
ties; the war still continues. It is true that a war may 
end by the cessation of hostilities, or by subjugation; 
but that is not the normal course, and neither had hos¬ 
tilities ceased, nor had the enemy been subjugated in 
the sense in which that term is used. There were still 
military operations, the armistice had not been carried 
out, and after it was, armed forces of the United States 
were in occupation of enemy territory, and were in 
European and Asiatic Russia, where, indeed, they still 
remain. ’ ’ 

This determination of the judiciary to leave the matter 
of when this country ceases to be a country engaged in war 
to the political brandies of the government, avoids the uncer¬ 
tainty which necessarily would arise from any other course. 
If the political branches of the government are not per¬ 
mitted to determine the date when war may be deemed to 
have terminated, then there is bound to be confusion on 
the subject in the decisions throughout the forty-eight 
states and the federal judiciary. Therefore, to test when 
this country ceased to be a “country engaged in war” by 
any means other than by a political determination by the 
political branches of the government in the form of proc¬ 
lamation, joint resolution of Congress, or peace treaties, 
would make the date wholly indefinite. 

Such a conclusion finds supports in the opinion of Mr. 
Justice Brandeis in Hamilton v. Kentucky Distilleries Com¬ 
pany, 251 U. S. 146 (1919). There, an action had been 
brought in October 1919 to restrain the enforcement of a 
war time prohibition act, under which it was declared un¬ 
lawful to sell distilled spirits after “June 30,1919 until the 
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conclusion of the present war and thereafter until the ter¬ 
mination of demobilization, the date of which shall be deter¬ 
mined and proclaimed by the President * * In holding 
that the Act was not void, the learned Justice said (p. 165): 

“In the absence of specific provisions to the contrary 
the period of war has been held to extend to the ratifi¬ 
cation of the treaty of peace or the proclamation of 
peace, (citing cases) From the fact that other stat¬ 
utes concerning war activities contain each a specific 
provision for determining when it shall cease to be 
operative, and from the alleged absence of such a pro¬ 
vision here, it is argued that the term ‘conclusion of the 
war’ should not be given its ordinary legal meaning; 
that instead it should be construed as the time when 
actual hostilities ceased; or when the treaty of peace 
was signed at Versailles, on June 28, 1919, by the 
American and German representatives; or, more gen¬ 
erally, when the actual war emergencies ceased by rea¬ 
son of our complete victory and the disarmament of 
the enemy coupled with the demobilization of our army 
and the closing of war activities; * * * But there 

is nothing in the words used to justify such a construc¬ 
tion. ‘Conclusion of the war’ clearly did not mean 
cessation of hostilities; because the act was approved 
ten days after hostilities had ceased upon the signing 
of the armistice. * * * Furthermore, to construe ‘con¬ 
clusion of the war’ as meaning the actual termination 
of war activities, would leave wholly uncertain the date 
when the act would cease to be operative; whereas Con¬ 
gress evinced here, as in other war statutes, a clear 
purpose that the date of expiration should be definitely 
fixed.” 

The following comment of the court in the case of U. S. 
v. ir>00 Bales of Cotton, 27 Fed. Cas. 825, 229 (1872) is also 
indicative of the position of the judiciary on this question: 

“* * * all will concede that the * * * depository for this 
power [to determine the end of hostilities or war and 
resumption of peace] is with a president and cabinet, 
and the congress, all of whom being specifically charged 
with the duty, constantly engage in ascertaining the 
facts upon which the policy of political action depends, 
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and in full official communication with all the best 
sources of information, must necessarily be better in¬ 
formed in reference to situations, and better qualified 
to determine when peaceful relations should be rein¬ 
stated with public enemies than a single judge. * * *” 

B. The Political Departments of the United States Have 
Stated Uniformly That This Country Was Engaged 
in War on October 2, 1945. 

Having demonstrated by ample precedent that the ques¬ 
tion of whether the United States lias ceased to be at war 
is determined by the political departments of our govern¬ 
ment, let us examine the pronouncements which have been 
made on the subject with particular reference to World 
War H. 

The Court will take judicial notice of the following facts: 
that Congress, by joint resolutions approved by the Presi¬ 
dent on December S and 11,1941 and June 5, 1942, declared 
the existence of a state of war between the United States 
on the one hand, and Japan, Germany, Italy, Hungary, Bul¬ 
garia and Roumania, on the other hand, (55 Stat. 795, 796, 
797; 56 Stat. 307); that treaties of peace were not com¬ 
pleted with the Axis satellite countries of Bulgaria, Hun¬ 
gary, Roumania and Italy until June 5, 1947, at which time, 
pursuant to constitutional procedure (Const. Art. II, Sec. 
2), treaties, negotiated many months after the death of the 
insured, were ratified by two-thirds of the United States 
Senate; and that treaties of peace have not yet been con¬ 
summated with the major Axis countries of Germany and 
Japan. 

(i) Executive Branch. 

The President of the United States, by formal pronounce¬ 
ments, subsequent to the signing of the document of sur¬ 
render by Japan, stated that such surrender did not ter¬ 
minate the war. 

On September 1, 1945, President Truman in a radio ad¬ 
dress proclaiming V-J Day, which is quoted in the State 
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Department’s official publication No. 2423 entitled “The 
Axis in Defeat”, stated: 

“It is not yet the day for the formal proclamation 
of the end of the war or of the cessation of hostilities”. 

On September 6, 1945, the President sent a message to 
Congress (H. Doc. 2S2, 79th Cong.—91 Cong. Rec. 8380), in 
which lie reiterated the substance of the foregoing state¬ 
ment, as follows: 

“The time has not yet arrived, however, for the 
proclamation of the cessation of hostilities, much less 
the termination of war”. 

Final and conclusive proof of the fallacy of appellant’s 
contention is to be found in the President’s Proclamation of 
December 31, 1946, in which he said: 

“* * * Although a state of war still exists, it is at this 

time possible to declare, and I find it to be in the public 

interest to declare, that hostilities have terminated. 

“NOW, THEREFORE, I, HARRY S. TRUMAN, 

President of the United States of America, do hereby 

• * 

proclaim the cessation of hostilities of World War II, 
effective twelve o’clock noon, December 31, 1946.” (12 
Fed. Reg. 1) 

It thus appears that even if we should adopt appellant’s 
suggestion and substitute the word “hostilities” where the 
word “war” appears in the “war clause” in the policy, 
appellant, nevertheless, would not be entitled to the face 
amount of the policy, for the simple reason that even 
“hostilities” had not ceased on the date of the insured’s 
death. Nor will that cold, hard fact become any less evi¬ 
dent by appellant’s reference in her brief (page 9) to specu¬ 
lation as to whether or not the parties intended to exempt 
the insurer from liability “until each last jealous suspicion 
fostered by each last foreign power had been allayed.” In 
view of the death of the insured long before the termination 
of hostilities, any such consideration is wholly irrelevant. 
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Reference should also be made to the following statement 
of the President on July 25, 1947, on the occasion of the 
signing of Joint Resolution No. 123 which ended 175 of the 
then existing War Powers, (Pub. L. No. 239, SOth Cong., 
1st Sess.): 

“The proclamation declaring the cessation of hos¬ 
tilities had the effect * * * of terminating * * * a large 
number of wartime statutes * * *. The present bill 
makes suitable provision with respect to a number of 
additional statutes * * *. The emergencies declared by 
the President on September 8, 1939 and May 27, 194i, 
and the state of war continue to exist, however, and it 
is not possible at this time to provide for terminating 
all war and emergency powers.” 

(ii) Legislative Branch. 

In discussing the attitude of the legislative branch of our 
government on the question of whether or not the United 
States was engaged in war, we should like to list some of the 
“war statutes” of which the Court will take judicial notice, 
which continued in force on the date of death of the insured 
on October 2, 1945: 

(1) Renewal of five-year level premium term policies for 
persons in active military or naval service outside 
continental United States by beneficiary or auto¬ 
matically (47 Stat. 334). 

(2) War Labor Disputes Act of June 25, 1943 (57 Stat. 
163-168, c. 144; Public Law No. 89). Authority of the 
President to operate plants, mines, etc., taken over 
under this act (adding Sec. 9th, Selective Service 
Act). 

(3) Time limit for emplovment of prisoners of war, etc. 
(53 Stat. 1418; 54 Stat. 1122). 

(4) Provisions for Marine Insurance and reinsurance 
(54 Stat. 6S9-691). 

(5) Service of inductees assigned to Navy, Marine Corps 
or Coast Guard (55 Stat. 846). 

(6) Military Appropriation Act (56 Stat. 612). 
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(7) Existence of Women’s Army Corps (57 Stat. 371- 
372). 

(8) Provision for additional pay for enlisted men (58 
Stat. 648). 

(9) Increase in base pay of military and naval forces 
for sea or foreign duty (56 Stat. 360). 

(10) Titles I to VII of Second War Powers Act (50 
U. S. C., App. Sec. 631-637). 

It is of particular significance to note that subsequent to 
the date of death of the insured, the legislative branch of 
our government continued to indicate uniformly that war 
had not terminated. For example, on June 26, 1946, an 
Act of Congress provided that “the date of the termination 
of hostilities in the present war” means “the date pro¬ 
claimed as the date of such termination or the date speci¬ 
fied in a concurrent resolution of the two Houses of Con¬ 
gress as the date of such termination.” Pub. L. 444, 79th 
Cong. 2nd Sess. 

Similarly, on July 31, 1946, an Act of Congress amend¬ 
ing the Nationality Act of 1940, added a certain class of 
persons as citizens, wdio served in the armed forces after 
December 7, 1941 and “before the date of the termination 
of hostilities in the present war as proclaimed by the Presi¬ 
dent or determined by a joint resolution by the Congress.” 
Pub. L. No. 571, 79th Cong., 2nd Sess. 8 U. S. C. (Supp.) 
601 (i), 60 Stat. 721. 

Still later, on August 7, 1946, the Congress, in referring 
to a period of time during which certain benefits would be 
paid, defined it as including “that period after September 
8, 1945 (the date of the formal surrender by Japan) which 
is prior to the first day on which the United States is, by 
the action of Congress or President, or both, no longer en¬ 
gaged in any war in which the United States is engaged on 
the date of the enactment of this section”. Pub. L. 641, 79th 
Cong., 2nd Sess., H. R. 7039. The terminology employed 
in this law warrants especial attention in view of the tenu- 
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ous distinction which appellant attempts to make in her 
brief (p. 11, et seq.) between “duration of the war” and 
“engaged in war”. The implication is clear that Congress 
considered the United States to be “engaged in war” after 
the surrender of Japan and on the date of the enactment of 
the statute, viz. August 7, 1946, which was long after the 
insured’s death on October 2, 1945. 

C. The Courts Have Conformed to the Pronouncements 
of the Political Departments on the Subject and 
Have Held That the United States Did Not Cease 
to Be Engaged in War upon the Surrender of Japan. 

There is a plenitude of authority which may be cited in 
support of the foregoing statement. Perhaps the most 
succinct statement to that effect is to be found in the deci¬ 
sion of Mr. Justice McGuire of the District Court of the 
United States for the District of Columbia, in the case of 
Citizens Protective League v. Byrnes, 64 F. Supp. 233 (D. C. 
Dist. Col. 1946), in which he said (p. 234): 

“A state of war still exists between the United States 
and the former so-called Axis countries, and it cannot 
be argued with any degree of cogency that their un¬ 
conditional surrender can be said to have changed the 
presently existing official status of this government 
in relation to them. We are still officially at war and 
the period of war has been held to extend to the ratifi¬ 
cation of the Treaty of Peace or the Proclamation of 
Peace.” 

Another relevant case is that of Samuels v. United Sea¬ 
men's Service, Inc., 68 F. Supp. 461 (D. C. N. D. Calif. S. D. 
1946). There, a landlord claimed the right to terminate a 
lease between V-J Day and the President’s Proclamation 
of the cessation of hostilities on December 31, 1946, on the 
ground that there had been a “cessation of hostilities in 
the present war with Japan.” The Court said (p. 461): 

“Plaintiff in effect, asks for a judicial declaration 
‘that hostilities in the present war with Japan ceased 
on August 14, 1945 * * V Thus far, there has been 
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no formal proclamation of either the end of the war 
or of the cessation of hostilities. It is not for this 
Court to make such a declaration.” 

A similar holding' is to be found in another case involv¬ 
ing rights under a lease, which was recently decided in 
Xew York. Malbone Garage, Inc. v. Minkin, 272 App. Div. 
109 (2nd Dept. 1947). 

In Dubuisson v. Simmons, 26 So. (2d) 438 (Fla. 1946) an 
equity action was brought to compel the retirement of a 
civil service employee on the ground that he was over age 
and should have been permitted to remain on the job only 
* ‘ * * * so long as the present state of war with the Axis 
powers or any of them shall actively continue.” The Court 
held that the war continued and dismissed the complaint. 
With reference to the President’s Proclamations of May 8, 
1945 and August 16, 1945, the Court said (p. 440): 

“These Proclamations, in our opinion, fall far short 
of a declaration that a state of war no longer existed. 
##### 

“* * # It is also a matter of common knowledge of 
which the courts may take judicial cognizance that the 
Armed Forces of the United States now occupy large 
parts of the territory formerly occupied by the Axis 
Powers and that such Armed Forces of the United States 
are in such areas actively prosecuting the purposes of 
war. Not only have many thousands of our troops been 
required to remain in these distant lands, but new troops 
are being sent into such territory for replacements of, 
and addition to, our miltary power and this all solely 
because a state of war continues to exist. 

“Power is not given to the courts under our system 
of government to determine that a state of war exists 
or to determine that a state of war once declared by 
the proper authority no longer actively continues ex¬ 
cept when such determination is based upon the affirm¬ 
ative Act of Congress or the Proclamation of the 
President or by the adoption of a treaty of peace ap¬ 
proved by the Senate.” 

Accord: Rupp Hotel Operating Co. et al. v. Donn, 
29 So. (2d) 441 (Fla. 1947). 
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A similar result was reached in Bowles v. Soverinsky, 65 
F. Supp. 80S (D. C. E. D. Mich. S. D. 1946), in which the 
war powers of the O. P. A. Administrator were challenged 
on the ground that the war had been concluded. The court 
said (p. S13): 

“In the absence of specific provisions to the contrary 
the period of war extends to the ratification of the 
treaty of peace or the proclamation of peace.” 

In the following cases dealing with deportation proceed¬ 
ings of German Nationals, the courts overruled the con¬ 
tention that they were no longer enemy aliens because of 
the cessation of hostilities: 

United States ex rel. Kessler v. Watkins, - Fed. 

(2d) _ (C. C. A. 2d 1947) ; 

United States ex rel. Hack v. Clark, 159 Fed. (2d) 
552 (C. 0. A. 7th 1947); 

Citizens Protective League v. Clark, 155 Fed. (2d) 
290 (U. S. Ct. App. Dist. Col. 1946). 

In the Kessler case, supra, decided on July 24, 1947, 
Judge A. N. Hand said: 

“The German nation declared war on us December S, 
1941, through the Nazi Government, and that war has 
never ended.” 

Of like import is the following statement, taken from 
the decision of this Court in Citizens Protective League v. 
Clark, 155 Fed. (2d) 290, 295: 

“Appellants say that the war has terminated and 
that, therefore, the Act, even if valid, is not in effect. 
No peace treaty has yet been signed with Germany 
and the state of war has not been terminated by act of 
Congress or by Executive Proclamation. Cases in¬ 
volving the termination of other wars dispose of ap¬ 
pellants’ point. It is not for the courts to determine 
the end of a war declared by the Congress.” 

The following quotation from the opinion of Mr. Justice 
Stone, in In re Yamashita, 327 U. S. 1, 11 (1946), with 
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reference to the authority sanctioned by Congress to pun¬ 
ish enemy combatants, is also germane to this discussion: 

“The trial and punishment of enemy combatants who 
have committed violations of the law of war is thus not 
only a part of the conduct of war operating as a 
preventive measure against such violations, but is an 
exercise of the authority sanctioned by Congress to 
administer the system of military justice recog¬ 
nized by the law of war. That sanction is without 
qualification as to the exercise of this authority so 
long as a state of war exists—from its declaration 
until peace is proclaimed, (citing cases) The war 
poweiyfrom which the commission derives its existence, 
is not limited to victories in the field, but carries with 
it the inherent power to guard against the immediate 
renewal of the conflict, and to remedy, at least in ways 
Congress has recognized, the evils which the military 
operations have produced.” 

The foregoing authorities are illustrative of the holdings 
of the majority of courts, to the effect that the United 
States did not cease to be engaged in war merely by rea¬ 
son of the surrender of Japan on September 2, 1945. This 
being the case, and in the absence of any intervening ac¬ 
tion by the political branches of our government, it follows 
that the United States continued to be engaged in war at 
the time of the death of the insured oil October 2, 1945. 

2. The Provision in the Policy is a “Status Clause” and Not 

a “Result Clause.” 

It seems quite evident from a fair reading of the “Addi¬ 
tional Conditions Relating to War and Aviation” in the 
policy, that the limitation of liability was not confined to 
the nature of the precipitating event which would result in 
the insured’s death, but rather to the status of the insured, 
outside the Home Areas, in the military forces of a coun¬ 
try engaged in war. Nevertheless, appellant would con¬ 
strain the Court to rewrite the phrase almost in its entirety, 
to make it appear that the “insured” must have been “en- 
u-aved in war”. The cause of death is immaterial, so long 
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as the insured was in the status of being 1 outside Home 
Areas in the military forces of the United States, while 
that country was engaged in war. 

Perhaps the most succinct answer to appellant’s sug¬ 
gested construction is found in that part of Mr. Justice 
Morris’ decision in the District Court herein, in which he 
said: 


“Where the type of provision is such as to limit the 
liability of the insurer with respect to the ‘status’ of 
the insured at the time of his death, it seems clear that 
the critical question is whether or not he was in such 
status at that time, regardless of the cause of death. 
Here the critical question is not whether the insured 
himself was ‘engaged in war’ at the time of his death, 
hut whether the United States, in whose military ser¬ 
vice he was then serving was a ‘country engaged in 
war ’. ’ ’ 

Appellant has conceded in her brief (pp. 7, 8) that where 
the courts have found the policy in suit to contain a 
“status clause”, the cause of death is wholly irrelevant. 
In such cases, a finding that the insured was in the desig¬ 
nated status at the time of his death has resulted in the 
denial of liability. The instant case also falls within that 
category. 

The attention of the Court is respectfully directed to the 
following cases in each of which the status of the insured 
at the time of his death, and not the cause of death, was 
held to be determinative. 

Miller v. Illinois Hankers, 138 Ark. 442; 212 S. W. 
310 (1919) (pneumonia in training camp); 

Slaughter v. Protective League, 205 Mo. App. 352; 
223 S. W. S19 (1920) (pneumonia in France after 
armistice); 

Ruddock v. Detroit Life Ins. Co., 209 Mich. 638; 117 
N. W. 242 (1920) (pneumonia in training camp); 

Bradshaw v. Farmers & Bankers Co.. 107 Kans. 6S1; 
193 P. 332 (1920) (pneumonia in training camp); 

Reid v. American Nat. Co., 204 Mo. App. 643; 218 
S. W. 957 (1920) (pneumonia in this country while 
in “military service”); 
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Marks v. Supreme Tribe, 191 Ky. 385; 230 S. W. 540 
(1921) (killed in France beyond “territorial limits 
of United States”); 

McQueen v. Sovereign Camp W. 0. TI\, 115 S. 0. 411; 
106 S. E. 32 (1921) (killed in France “outside the 
boundaries of the United States”); 

Railey v. United Life Co., 26 Ga. App. 269; 106 S. E. 
203 (1921) (killed in collision of ships, beyond 
“confines of continental United States”); 

Field v. Western Indemnity Co., Tex. Civ. App. 227 
S. \V. 530; (1921) (suicide in France while in mili¬ 
tary service); 

Huntington v. Fraternal Reserve , 173 Wis. 582; 181 
X. IV. 819 (1921) (natural causes in hospital while 
“soldier in regular army in time of war”); 

Olson v. Grand Lodge, 48 X". D. 285; 184 X. W. 7 
(1921) (influenza in France while in military ser¬ 
vice “in time of war”. “Status” is the “test” 
reviewing cases); 

Swanson v. Prov. Life Ins. Co.. 194 Iowa 7; 188 X. W. 
677, (1922) (pneumonia in France, beyond “con¬ 
tinental limits of the United States in time of 


war”); 

Hanna v. Aetna. Life Ins. Co., 217 Mo. App. 261; 263 
S. \V. 526, (1924) (killed Xovember 11, 1918 in 
France while in “military service outside the con¬ 
tinental limits of United States”); 

Sovereign Camp v. Jackson, Tex Civ. App. , 264 
S. W. 289 (1924) (died in Scotland, “beyond boun¬ 
daries of the United States”); 

Life <& Casualty Co. v. McLeod, 70 Ga. App. 181; 27 
S. E. (2d) 871 (1943) (killed in personal encounter 
while on furlough, but in military service); 

Lindsey v. Life <fc Casualty Co., 70 Ga. App. 190; 27 
S. E. (2d) 877 (1943) "(killed in automobile acci¬ 
dent while on leave of absence from camp); 

State Mutual Ins. Co. v. Harmon, 72 Ga. App. 117; 
33 S. E. (2d) 105 (1945) (killed on golf course near 
camp while in military “service, in time of war”). 

In the more recent case of Coit v. Jefferson Standard 
Life Insurance Co., 28 Cal. (2d) 12;/HTTP. (237*812, 7£94fi), 
the policy provided that a restricted amount only would be 
payable if the insured died from any cause outside the 
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United States and Canada, while ‘*in the military, naval or 
air forces of any country at war (declared or undeclared) 
The insured died while serving with troops, in an army hos¬ 
pital in Alaska, from an embolism following an appendec¬ 
tomy. It was held that the insurer was liable for the re¬ 
stricted amount onlv. 

Another pertinent case is Bending v. Metropolitan Life 
Insurance Co., 74 Ohio App. 1S2; 5S X. E. (2d) 71, (1944) 
which involved an accident policy, the terms of which ex¬ 
cluded liability for death or injury “while the insured is in 
the military or naval service in time of war”. The insured, 
a soldier, was killed by falling out of a hotel window at El 
Paso, Texas, while on a two day furlough. The court re¬ 
viewed many of the cases dealing with “status” and “re¬ 
sult” clauses and held that the insured’s beneficiary was 
not entitled to recover. 

One final citation on this proposition is Caruso v. .John 
Hancock Mutual TAfe Insurance Co., 53 A. (2d) 222, (Sup. 
Ot. X. J. 1947). The policy involved in that litigation con¬ 
tained a clause providing that “death as hereinafter de¬ 
scribed is not a risk assumed under the policy * * * (a) 
Death while the Insured is serving outside the forty-eight 
states of the United States, the District of Columbia, and 
the Dominion of Canada in the military or naval or air 
forces of any country at war * * The insured was 

killed in the Battle of the Bulge in March, 1945. In hold¬ 
ing the insurance company liable only for the restricted 
amount and not the face amount of the policy, the court 
said (p. 224): 

“Clause (a) is a ‘military status clause,’ as distin¬ 
guished from a ‘cause of death clause’ and in such 
cases the status of the insured and not the cause of 
death is the ground upon which the exoneration of the 
insurer from liability stands.” 

In the light of the foregoing authorities, there seems to 
be no doubt that the “war clause” in the case at bar falls 
within the category of a “status clause”. Therefore, the 
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fact that the insured died as the result of a fall from a hotel 
window is immaterial. The essential consideration is that 
the insured died in France, outside the Home Areas as de¬ 
fined in the policy, while in the military forces of the United 
States, which was then a country engaged in war. 

3. The Clause Under Discussion is Free from Ambiguity. 

Appellee is in accord with the statements made in Appel¬ 
lant's Brief (p. 11) to the effect that a contract of insur¬ 
ance, like any other contract, should be construed according 
to the plain and ordinary meaning of the terms used by the 
parties. Appellee also urges that where the language is 
clear and unambiguous, an ambiguity or doubt should not 
be created by means of a distorted construction of the 
language employed. In the absence of ambiguity, the canon 
of construction under which all doubts are resolved in favor 
of the insured is without application. 

In the lower Court, in seeking an ambiguity where in 
fact no ambiguity exists, counsel for appellant went so far 
as to say that “the very fact that this case is at bar de¬ 
clares the ambiguity ’ \ Carried to its logical conclusion, 
that statement leads to the proposition that any plaintiff 
who alleges that a contract of insurance is ambiguous, is 
ipso facto entitled to recover, no matter how far-fetched 
the claim of ambiguity may be. 

Still seeking an ambiguity, appellant’s counsel now con¬ 
strue the word “war” in the war clause to mean “hostili¬ 
ties”, notwithstanding the fact that the Courts, Congress 
and the President’s Proclamations, above quoted, empha¬ 
size the distinction between the two terms. 

“ ‘Cessation of hostilities’ is not equivalent to ‘end 
of war’.” 

Hordes v. Soverinsky, 65 F. Supp. S08, 813 (D.C.E.D. 

Mich. S. D. 1946) 

Even if it were assumed that the meaning of the terms 
is identical, the Court will take judicial notice of the fact 
that “hostilities” continued long after Insured’s death and 
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were not officially terminated until the President’s Procla¬ 
mation of December 31, 1946. 

In discussing the phrase “country engaged in war”, ap¬ 
pellant’s counsel, again seeking an ambiguity, cite several 
cases (Appellant’s Brief, p. 13), where the word “engage” 
applies to the “insured”, not to the “country” and assert 
that “For the purpose of construing the instant contract, a 
country engaged in war is no different from a soldier en¬ 
gaged in service” (Appellant’s Brief, p. 14). 

It is obvious, however, that this is an unwarranted con¬ 
struction; that a nation or country collectively may be en¬ 
gaged in war when large numbers of its soldiers are merely 
awaiting orders, and are not engaged in combat. There 
should, therefore, be no “uncertainty” in the meaning of 
the phrase “country engaged in war”. When Congress de¬ 
clared “war” in 1941, everyone of average intelligence 
knew what was meant. 

As above shown, the period during which a country is 
engaged in war has been frequently defined judicially and 
it cannot validly be denied that the United States was a 
country “engaged in war” on October 2, 1945, the date of 
this insured’s death. Referring to the ambiguity rule, the 
Circuit Court of Appeals for the Tenth Circuit has well 
said: 


nip. 
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“This principle of law comes into operation only 
where there is ambiguity as to the meaning of a term, 
and there can be no ambiguity when a term has been 
judicially defined.” 

Order of United Commercial Travelers v. Knorr, 112 
F. (2d) 679, 6S2, (C. C. A. 10th 1940). 


J in Coit v. Jefferson Standard Life Ins. Co., 28 Cal. (2d) 1^ 
/-''^]^161 P. (2d) 812, (£94#) the Court after discussing the word 
“engage” and other terms used in war clauses, concluded 
its opinion by quoting from the earlier case of Blackburn v. 
Home Life Ins. Co., 19 Cal. (2d) 226, 229, as follows: 

“Because contracts of insurance are not the result of 
negotiation and are generally drawn by the insurer, any 
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uncertainties or ambiguities therein are resolved most 
strongly in favor of the insured * * * Where there is no 
ambiguity, however, courts will indulge in no forced 
construction against the insurer, and the insurance pol¬ 
icy, like any other contract, is to be interpreted accord¬ 
ing to the intention of the parties as expressed in the 
instrument in the light of the circumstances surround¬ 
ing its execution * * V’ 

Chief Justice Hughes expressed the rule as follows: 

“While it is highly important that ambiguous clauses 
should not be permitted to serve as traps for policy¬ 
holders, it is equally important, to the insured as well 
as to the insurer, that the provisions of insurance poli¬ 
cies which are clearly and definitely set forth in appro¬ 
priate language, and upon which the calculations of the 
company are based, should be maintained unimpaired 
by loose and ill-considered interpretations.” 

Williams v. Union Central Life Ins. Co.. 291 U. S. 

170, 180, (1934). 

In Ellis v. Fraternal Aid Union, 108 Kan. 819; 197 Pac. 
189 (1921), the policy coverage was for a “period during 
the war” and the court said (p. 190): 

“In the ordinary meaning of the term, it included all 
of the time from the declaration of war until a declara- 
of peace.” 

There being no ambiguity present in the terminology 
used in the policy of insurance under consideration, the 
proper rule of construction of the contract is set forth in 
the New York case of Malbone Garage, Inc. v. Minkin, 272 
App. Div. 109, 72 N. Y. Supp. 2d, 327, 331 (2nd Dept. 1947), 
as follows: 

“In construing contracts, words will usually be given 
their ordinary meaning. However, when words or 
terms having a definite legal meaning are knowingly 
used in a written instrument, the parties thereto will be 
presumed to have intended such words, or terms, to 
have their proper legal meaning and significance, at 
least in the absence of any contrary intention appearing 
in the instrument. 6 P. 0. L., Contracts, $ 232, p. 







30 


S44; Yon Bremen v. MaeMonnies, 200 X. Y. 41; 
Michaels v. Fishel, 169 X. Y. 381: Propper v. Colson, 
86 X. J. Eq. 399. This presumption is not weakened 
when we consider that the lease in this case was pre¬ 
pared by one learned in the law, who undoubtedly knew 
the legal effect of the language which he employed. Our 
problem does not involve the meaning of words in a 
conversation between laymen, but calls for the inter¬ 
pretation of words used in a formal written instru¬ 
ment, the purpose of which was to express the mutual 
rights and obligations of the parties to it. In constru¬ 
ing such instruments, the general rule is that the words 
shall be given their ordinary legal significance. Prop¬ 
per v. Colson , supra. The Municipal Court and the 
Appellate Term read the words employed in their legal 
sense, and determined that within the meaning of the 
contract the war had not terminated at the time when 
the tenant attempted to exercise his option. In our 
opinion this determination was correct, * * # ”. 

The court then proceeded to hold that the war had not 
terminated upon the surrender of Japan, with the conse¬ 
quence that the tenant’s purported ten year renewal of the 
lease under a provision giving him that option “after the 
termination of the war”, was ineffectual. It is submitted 
that the reasoning used in that case applies with equal force 
to the case at bar. 

A contract of insurance is made for a consideration 
mathematically proportioned to the risks assumed. There¬ 
fore, the test to be applied is what the parties intended, at 
the time the contract was made, by the provision which re¬ 
stricted the amount to be paid if death occurred “outside 
the Home Areas while the insured is in the military or 
naval forces of any country engaged in war”. 

At that time, Xovember, 1942, the United States was a 
country “engaged in war” and expected to prosecute that 
war to a conclusion which included coercive occupation for 
the purpose of elimination of militarism, destruction of 
war-making power, complete disarmament and restoration 
of freedom of speech and religion, as well as respect for 
human rights and establishment of responsible govern- 
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ments which this country could recognize, effect peace, and 
resume world trade relations. 

This Insured was already in the military forces of the 
United States when this contract was made, serving as a 
Major in the Army stationed at Camp Lee. In Question 
Xo. 2 of Part II of the Application, he was asked: “Do 
you intend to change your occupation or make a journey 
outside of Continental United States or Canada?” and he 
answered by writing “Questionable”, because he knew that 
he might be ordered overseas at any time. Both parties to 
the contract knew that the period, during which the United 
States was engaged in war, would include for many men in 
the military forces a period of coercive occupation of for¬ 
eign soil in areas of hostility. In no other way could the 
war be brought to a successful conclusion. 

Therefore, when we consider the “surrounding circum¬ 
stances”, Insured’s rank and position in the Army of the 
United States, which was already a “country engaged in 
war” when the contract was made, there can be no doubt 
that Insured, admittedly an intelligent person, was fully 
aware of the fact that he was likely to be ordered overseas 
and lie knew the meaning of the war clause; that if he died 
overseas, before the end of the war, only the restricted 
amount would be payable to the beneficiary. 

4. The District Court Was Justified in Sustaining Appel¬ 
lee’s Objections to the Interrogatories Propounded by 
Appellant. 

The first interrogatory propounded by appellant asked: 

“Does the defendant now, as of May 9, 1946, say that 
the United States of America is a country engaged in 
war?” (9). 

Obviously, this does not call for any fact, but a mere ex¬ 
pression of opinion by the Company, which is wholly irrele¬ 
vant. 

The other two interrogatories ask whether, as of May 9, 
1946, the Company was still using war clauses and, if not, 
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when did it discontinue writing such clauses in its policies 

(9) . 

These interrogatories call for answers which also are 
wholly irrelevant and immaterial to the issue in this case. 
('ounsel for appellant assume, without any basis in the rec¬ 
ord for the assumption, that, after the surrender of Japan, 
the Company “stopped writing into its new policies the 
additional clauses relating to war and aviation” (Appel¬ 
lant’s Brief, p. 9). 

Even if that be assumed to be true, it can have no bear¬ 
ing on the construction of this contract, which was made on 
November 24, 1942. Upon the basis of experience, insur¬ 
ance companies may make radical changes in their policy 
forms.. In this case, we are concerned with the form in use 
in November, 1942, not a form which may have been in use 
several years later. 

If the answers had been most favorable to the appellant, 
they would not have affected the decision on the main issue 
and would have been objectionable from an evidentiary 
point of view as wholly irrelevant. Mr. Justice Bailey was, 
therefore, entirely justified in sustaining appellee’s objec¬ 
tions to appellant’s interrogatories (10). 

CONCLUSION. 

The political departments of the United States determine 
when the United States ceases to be a “country engaged 
in war”. Such action is based upon the sovereign power 
of the nation and must stem from either the legislative or 
executive department, or both, and not from the judicial 
department. The legislative and executive departments 
having indicated beyond any reasonable doubt that the 
United States continued to be engaged in war after the sur¬ 
render of Japan and at the time of the death of the insured 
in October, 1945, is conclusive proof of the proposition that 
the insured was in the military forces of a country engaged 
in war when he suffered fatal injuries. Such a determina¬ 
tion by the political departments of our government is 
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binding upon the judiciary. For this Court to hold other¬ 
wise would be contrary to well established precedent. It 
necessarily follows, therefore, that appellee’s liability un¬ 
der the policy is limited to the “restricted amount” speci¬ 
fied therein. 

The policy was drawn by the insurer specifically to ex¬ 
clude liability for the face amount, in the event that the 
insured died while outside the Home Areas, while in the 
military forces of a country engaged in war. Such was 
the status of the insured at the time of his death. As a 
necessary corollary, the cause of death has no bearing on 
the extent of the insurer’s liability. 

The circumstances surrounding the issuance of the policy 
in November, 1942, are indicative of the fact that the in¬ 
sured knew the meaning of the “war clause”. He then 
held the rank of Major in the United States Army and was 
stationed at an army camp. This country had then been 
engaged in war with the Axis Powers for approximately 
one year. That period is not so far removed that we can¬ 
not remember the temper of our people in the face of the 
then advancing enemy. Who can now rightfully say that 
our people, including this insured, did not then contemplate 
the necessity for the occupation of the lands of our enemies 
and the destruction of their power to make war, after the 
anticipated defeat of their armies on the field of battle? 

The policy is unambiguous. The terminology used offers 
no latitude for revision under the guise of construction. But 
even if we were to assume the validity of appellant’s con¬ 
tention that “country engaged in war” means “country en¬ 
gaged in hostilities”, appellant would, nevertheless, be lim¬ 
ited to a recovery of the “restricted amount”, because the 
President of the United States did not proclaim the cessa¬ 
tion of hostilities until some fifteen months after the date 
of death of the insured. 

From the Company’s viewpoint, at the time the contract 
was made, there was an additional hazard which the appel¬ 
lee, a mutual company, refused to cover for more than the 
“restricted amount”. From the insured’s viewpoint, the 
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duration of the restricted coverage was limited. While he 
remained in the Home Areas, he had insurance protection 
for the face amount of the policy, except death as a result 
of self-destruction within the first tw T o years of the policy 
or as a result of death from aviation under conditions spe¬ 
cified in the policy. It is not an unreasonable assumption 
that he must have realized that w’hile overseas he might 
become physically impaired in such manner that upon his 
return he would not be an acceptable risk with a standard 
life insurance company. The protection of his insurability 
was. involved. The reserve was accumulating on his policy. 
It had loan, cash surrender and optional endowment fea¬ 
tures. He had much to gain by continuing to pay his pre¬ 
miums. If he died “outside the Home Areas” while in the 
“military forces” of a “country engaged in war”, the “re¬ 
stricted amount” equal to premiums paid, with three per 
cent interest at compound rate, would be paid to the bene¬ 
ficiary. If he lived, he would have the policy coverage at 
the earlier age rates. 

There is but one logical conclusion to be deduced from 
the facts in this case, viz: that the insured died “outside 
the Home Areas” while in the “military forces” of a 
“country engaged in w’ar”. Hence, the restricted amount 
tendered was the only sum properly payable under the 
terms of the policy upon which this suit is based. 

It is, therefore, respectfully submitted that the judgment 
of the District Court should be affirmed. 
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